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ANNUAL  REPORT  OF  THE  PRESIDENT 

The  most  fundamental  element  in  the  past  year’s  efforts  of  this 
Association  has  been  the  reactivation  of  the  Journal.  During  the  war 
period  it  proved  impracticable  to  continue  this  particular  activity,  and 
for  the  first  two  postwar  years  every  attempt  to  resume  publication  met 
with  unforeseen  difficulties.  However,  your  Committee  on  Publications 
went  to  work  this  past  year  with  great  vigor,  and  has  succeeded  in 
offering  a  reactivated  Journal  of  merit  and  of  growing  interest.  This 
Committee,  consisting  of  Messrs.  Arthur  W.  Scharfeld,  Chairman,  and 
Neville  Miller  and  Russell  Rowell,  deserves  both  the  thanks  and  the 
congratulations  of  the  membership.  They  have  been  fortunate  in  secur¬ 
ing  the  services  of  Mr.  John  Willis  in  an  active  editorial  capacity,  and 
to  him,  also,  I  wish  to  offer  the  Association’s  appreciation. 

During  the  year  1948  the  eminently  worth-while  loose-leaf  service 
of  Pike  and  Fischer  covering  the  rules  and  actions  of  the  Federal  Com¬ 
munications  Commission  has  been  continued  and  expanded.  This 
activity  was  sponsored  by  this  Association  in  1947,  and  the  bringing 
together  in  a  single  publication  of  the  theretofore  scattered — and  at 
times  practically  undiscoverable — regulations  of  the  F.C.C.  has  been  a 
matter  of  basic  importance  to  all  those  who  practice  before  that  body. 
I  wish  to  commend  this  service  to  you  and  to  bespeak  your  active  interest 
in  it.  Only  by  a  continuance  of  the  present  subscriptions,  and  by  an 
increase  in  their  numbers,  can  the  permanency  of  this  undertaking  be 
assured. 

As  the  reports  of  the  Association’s  Secretary  and  of  its  Treasurer 
will  disclose,  the  organization  closes  this  year  in  a  healthy  condition, 
both  as  to  membership  and  as  to  finances.  For  the  first  time  a  real  effort 
has  been  made,  at  the  insistence  of  the  Executive  Committee,  to  render 
the  Association’s  social  activities  self-supporting,  and  the  large  attend¬ 
ance  at  our  Annual  Outing  not  only  disclosed  that  this  effort  did  not 
decrease  the  number  of  those  who  enjoyed  and  participated  in  that 
occasion,  but  it  enabled  the  Committee  to  come  within  reasonable  shoot¬ 
ing  distance  of  meeting  the  growing  expenses  of  the  outing. 

In  this  connection,  I  wish  not  only  to  repeat  the  expression  of 
appreciation  already  published  in  the  Journal  with  respect  to  Horace 
Lohnes’  continued  generosity  in  connection  with  this  Annual  Outing, 
but  I  wish  to  thank  the  entire  Activities  Committee,  which,  under  the 
chairmanship  of  Harold  E.  Mott,  has  rendered  such  yeoman  service,  not 
only  in  connection  with  the  outing,  but  with  respect  to  our  other  activities. 
The  members  of  that  committee  have  been  unstinting  in  their  efforts, 
and  those  efforts  have  proved  highly  successful. 

A  new  activity,  so  far  as  this  Association  is  concerned,  has  been 
the  initiation  of  an  essay  contest,  with  substantial  prizes  to  the  winners. 
Subjects  have  now  been  announced,  and  we  can  confidently  expect  that 
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this  effort  will  successfully  materialize  during  the  incoming  adminis¬ 
tration. 

Recently  we  have  appointed  a  special  committee  to  confer  and 
advise  with  the  F.C.C.  and  its  staff  on  the  various  problems  which  appar¬ 
ently  delay  action  on  applications,  petitions  and  other  matters  before 
the  Commission.  Under  the  chairmanship  of  Neville  Miller,  this  effort 
has  gotten  off  to  a  good  start,  and  it  is  to  be  hoped  that  the  Bar  may 
find  ways  and  means  to  assist  the  Commission  in  seeking  some  effective 
solution  for  this  matter  of  administrative  delay,  which  is  so  important 
and  fundamental  to  all  who  practice  before  it,  and  especially  to  their 
clients,  as  to  whom  “justice  delayed”  is  frequently  “justice  denied.” 

At  our  Annual  Dinner  tonight  Mr.  Justin  Miller  is  to  address  the 
Association  on  the  subject  of  “The  Function  of  the  Federal  Communi¬ 
cations  Bar  Association.”  Doubtless  he  will  have  many  excellent  sug-  ' 
gestions.  During  the  past  year  we  have  on  several  occasions  collaborated  I 
with  the  Commission  informally  in  the  discussion  of  pending  problems, 
and  I  wish  particularly  to  thank  Chairman  Wayne  Coy  for  his  generous 
cooperation.  He  has  genuinely  desired  the  assistance  of  the  organized 
bar  in  respect  of  many  issues  that  could  best  be  considered  apart  from 
pending  proceedings  and  the  atmosphere  of  advocacy.  I  commend  to 
my  successor  a  continuance  of  these  activities,  for  in  my  opinion  such 
contacts  with  the  administrative  body  and  its  personnel  are  of  peculiar  i 
import  to  the  profession  in  general  and  are  certainly  among  the  fore¬ 
most  functions  of  such  an  organization  as  the  Federal  Communications 
Bar  Association. 

This  over-all  activity  is  one  that  fits  closely  into  the  work  and 
operations  of  the  Association’s  Committee  on  Practice  and  Procedure. 
That  committee,  under  the  continued  chairmanship  of  Mr.  Leonard  H. 
Marks,  has  again  functioned  actively,  with  frequent  consultation  with 
the  Commission’s  staff  and  the  Executive  Committee.  A  number  of 
important  subjects  have  been  considered  during  the  year,  and  interim 
reports  have  been  forwarded  to  the  Commission  by  the  Executive  Com¬ 
mittee,  after  consideration  and  approval  by  it  in  accordance  with  our 
Constitution. 

In  conclusion,  I  wish  to  thank  all  who  have  rendered  such  generous 
assistance  to  me  and  to  the  Association’s  governing  body  during  the  past 
year.  I  also  wish  particularly  to  express  my  personal  appreciation  to 
the  oflScers  and  members  of  the  Executive  Committee  who  have  cooper¬ 
ated  so  loyally  to  make  this  a  successful  Association  year.  To  Charles 
E.  Thompson  and  Vincent  B.  Welch,  respectively  the  Secretary  and 
the  Treasurer,  a  special  debt  of  gratitude  is  owing,  for  their  efforts  in 
those  ordinarily  rather  thankless  tasks.  It  has  been  a  great  pleasure 
to  work  with  you  and  with  them,  and  I  feel  that  I  have  gained  much 
from  the  experience,  not  to  mention  the  pleasant  friendships  and  asso¬ 
ciations  which  have  been  a  collateral,  but  a  most  worth-while  element 
of  this  effort. 
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May  I  express  the  sincere  wish  to  our  incoming  officers  that  the  year 
1949  may  prove  to  be  an  even  more  active,  effective  and  fruitful  period 
for  this  Association. 

Carl  I.  Wheat. 


Report  of  the  Secretary 

Since  the  date  of  the  last  annual  meeting  of  the  Association  on 
January  28,  1948,  the  Executive  Committee  has  held  seven  meetings. 
These  meetings  w’ere  in  the  months  of  February,  April,  June,  October, 
and  December. 

The  annual  audit  of  the  Association  shows  that  there  were  375 
members  as  of  January  28,  1948.  The  membership  is  now  391,  a  net 
gain  of  16  members.*  The  Association  has  lost  2  members  through 
death,  namely,  John  V.  Osborne  and  John  E.  Benton. 

Continuing  the  custom  instituted  last  year,  the  Association  has  issued 
to  each  member  in  good  standing  a  membership  card  signifying  his  mem¬ 
bership  to  June  30,  1949. 

Respectfully  submitted, 

Charles  E.  Thompson, 
Secretary. 

*  This  total  includes  12  new  members  admitted  just  prior  to  the  Annual  Meeting 
and  not  included  in  the  total  given  in  the  Treasurer’s  Report. — Ed. 
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TREASURER'S  REPORT 

As  of  January  14,  1949 


Bank  Balance,  January  28,  1948 .  13,727.63 

U.  S.  Government  Bonds,  January  28,  1948 .  2,000.00 

Receipts: 

Balance  Received  on  1948  Annual  Dinner .  $  652.75 

Dues .  1,755.00 

Interest  on  Bonds .  25.00 

Subscriptions .  29.80 

Cancelled  Check  No.  10  (Duplicate  Payment) .  6.25 

Batt,  Bates  &  Co.,  Inc.  (Return  of  Duplicate  Payment) ...  17.09  2,485.89 

Total .  $8,213.52 

Disbursements: 

Balance  Paid  on  1948  Annual  Dinner .  $1 ,771 . 10 

Annual  Outing  (DeScit) .  148.83 

Batt,  Bates  &  Co.  Inc.  (Printing  and  Mailing) .  146.14 

Byron  S.  Adams  (Printing) .  96.00 

Judd  &  Detweiler,  Inc.  (Printing  Bar  Journal) .  1,160.19 

Annual  Audit .  50.00 

Frank  Fletcher  (Postage — New  Member  Campaign) .  45.00 

Miscellaneous: 

Bank  Service  Charge .  $7.40 

Postage .  25.00 

Brentano’s  (Gift) .  10.00  42.40  3,459.66 

Balance  as  of  January  14,  1949 .  $4,753.86 

Bank  Statement,  December  13,  1948 .  $2,598.22 

Deposits  December  13,  1948  to  January  14,  1949 .  155.64 

Bank  Balance,  January  14,  1949 .  $2,753.86 

U.  S.  Government  Bonds,  January  14,  1949  .  2,000.00  $4,753.86 

note:  Number  of  Members  in  Good  Standing .  349 

Members  in  Arrears .  30 

Total  Members .  379 


Respectfully  submitted, 

Vincent  B.  Welch, 

Treasurer. 
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Report  of  the  Committee  on  Membership 

At  the  time  I  took  over  the  Chairmanship  of  the  Membership  Com¬ 
mittee  of  the  Federal  Communications  Bar  Association,  there  were  lists 
containing  the  names  of  436  persons  who  had  been  admitted  to  practice 
before  the  Federal  Communications  Commission  to  whom  invitations 
had  never  been  extended  to  join  the  Bar  Association  because  of  the  lack 
of  copies  of  the  Federal  Communications  Bar  Journal.  Of  this  list  of 
436  persons,  22  were  found  to  be  members  now;  409  invitations  were 
sent  out;  2  invitations  have  not  been  sent  out  because  of  incomplete 
address ;  3  persons  were  not  solicited  because  they  were  women  attorneys. 

Out  of  the  409  invitations  sent  out,  25  persons  have  filled  out  appli¬ 
cations  for  membership  in  the  Association  and  forwarded  their  checks 
for  dues ;  4  persons  acknowledged  receipt  of  the  invitation,  but  declined 
to  become  members  of  the  Association. 

Out  of  the  26  applications  received  by  the  Membership  Committee, 
20  applications  have  been  approved  by  the  Membership  Committee  and 
forwarded  to  the  Executive  Committee  for  action;  5  applications  are 
awaiting  letters  from  sponsors ;  1  application  was  forwarded  to  the  Execu¬ 
tive  Committee  without  comment  by  the  Membership  Committee. 

In  addition,  13  persons  have  applied  for  membership  in  the  Asso¬ 
ciation,  and  their  applications  have  been  passed  on  by  the  Membership 
Committee  and  forw^arded  to  the  Executive  Committee. 

Respectfully  submitted, 

Frank  U.  Fletcher, 

Chairman,  Membership  Committee. 

Final  Report  of  the  Committee  on  Practice  and  Procedure 

The  Committee  on  Practice  and  Procedure  met  frequently  during 
the  course  of  the  past  year  to  discuss  various  revisions  to  the  Commission 
Rules  and  Regulations  in  the  broadcast  field.  As  a  result  of  an  intensive 
investigation  and  careful  study,  the  following  initial  recommendation, 
among  others,  was  made  to  the  Executive  Committee  and  approved: 

The  Committee  construes  the  Administrative  Procedure  Act  of  1946  (Public 
Law  404,  79th  Congress)  as  requiring  the  Federal  Communications  Com¬ 
mission  to  establish  a  division  of  examiners,  which  will  have  independent 
jurisdiction  and  authority  to  decide  cases  referred  to  them.  Accordingly, 
it  is  recommended  that  after  a  hearing  has  been  concluded,  the  Examiner 
shall  prepare  a  decision,  which  shall  be  published  immediately,  without  the 
necessity  of  referring  the  case  to  the  Commission  for  prior  approval. 

These  proposed  decisions  will,  of  course,  be  subject  to  exceptions  by  the 
parties  or  by  the  Commission  staff.  In  accordance  with  the  regularly  estab¬ 
lished  practice,  the  exceptions  shall  be  listed  for  oral  argument  before  the 
Commission  en  banc,  and  a  final  decision  shall  be  released  by  the  Commission 


124  Journal  of  the  Federal  Communications  Bar  Association 


after  full  oral  argument.  The  Committee  contemplates  that  the  Commission  I 
counsel  shall  have  an  opportunity  to  participate  in  these  oral  arguments  I 
along  with  counsel  for  the  applicants.  ' 

On  August  19,  1948,  the  Commission  announced  that  it  proposed  to 
revise  its  Rules  and  Regulations  in  accordance  with  the  suggestions  made 
by  the  Bar  Association  relating  to  Initial  Decisions  by  Examiners.  In 
addition,  the  suggestion  regarding  the  reference  of  motion  matters  to 
Examiners  was  favorably  considered,  and  a  proposed  rule  to  this  effect 
was  issued.  The  other  points  dealt  with  in  the  initial  recommendation 
have  not  yet  been  determined  by  the  Commission. 

Pursuant  to  its  consideration  of  the  necessity  for  codification  of 
the  rules  of  evidence  for  broadcast  hearings,  the  Committee  addressed 
a  letter  to  each  Washington  office  engaged  in  practice  of  radio  law  before  * 
the  Commission.  It  was  hoped  that  this  suggestion  would  bring  forth 
the  problems  which  the  Bar  has  faced  in  consideration  of  broadcast 
applications,  and  that  also  constructive  suggestions  would  be  received. 

The  Committee  is  indeed  unhappy  to  report  that  only  two  constructive 
replies  were  received.  i 

In  view  of  this  discouraging  response,  the  Committee  has  deferred  | 
any  further  activity  along  this  line  and  presents  to  the  Bar  Association 
at  this  time  the  problem  of  whether  the  work  involved  in  the  proposed 
attempt  to  codify  the  rules  of  evidence  for  this  purpose  would  be  of 
value.  Unless  the  cooperation  of  each  member  of  the  Bar  is  secured, 
the  prodigious  job  involved  cannot  be  completed.  At  the  conclusion  of 
the  reading  of  this  report,  the  Chairman  is  requested  to  submit  this 
matter  for  consideration  of  the  members  present  so  that  (1)  the  Com¬ 
mittee  may  gauge  the  sentiment  of  the  members  and  (2)  determine  the  i 
support  it  will  receive  for  this  undertaking  if  it  is  continued.  ' 

Following  this  initial  report  referred  to  above,  the  Committee  rec¬ 
ommended,  with  the  concurrence  of  the  Executive  Committee,  that  the 
AVCO  rule  on  transfer  applications  be  abolished.  In  support  of  its 
recommendations,  the  Committee  reported: 

At  the  present  time  Section  1.321  of  the  Commission’s  Rules  and  Regula¬ 
tions  provides  for  “competitive  bidding”  on  transfer  applications  and  the  I 
advertisement  of  such  transfers  during  a  sixty-day  period  following  the 
filing  of  the  application.  During  the  past  two  years  that  this  system  has 
been  in  effect,  relatively  few  competitive  applications  have  been  filed.  Ac¬ 
cordingly,  it  appears  that  the  original  purpose  of  the  AVCO  procedure  has 
not  been  fulfilled.  Moreover,  where  the  transferor  does  not  wish  to  sell  to  ! 

the  competitive  applicant  despite  the  Commission’s  decision  favoring  it,  the  ! 

AVCO  procedure  appears  to  be  futile.  Finally,  as  a  result  of  the  AVCO 
procedure  and  the  consequent  delay  during  the  initial  waiting  period  of  sixty  ! 
days  subsequent  to  the  filing  of  the  application,  broadcast  licensees  encounter 
considerable  difficulty  from  a  business  standpoint.  Station  personnel  are  left 
in  a  state  of  uncertainty  regarding  their  ultimate  employment  by  the  pro.s- 
pective  purchaser  and  advertisers  are  similarly  uncertain  regarding  the  con-  I 
tinuance  of  the  management  with  whom  they  have  been  dealing.  I 
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I  For  the  foregoing  reasons,  the  Committee  on  Practice  and  Procedure  unani¬ 

mously  recommends  that  the  Federal  Communications  Bar  Association 
request  the  Commission  to  abolish  the  provisions  of  Section  1.321. 

In  addition,  the  Committee  now  recommends  that  the  following 
suggestions  be  approved  and  transmitted  to  the  Commission: 

(1)  Section  1.854  of  the  Rules  and  Regulations  requires  that  a  reply  brief 
be  ^ed  within  10  days  after  the  filing  of  exceptions.  The  ten  days  does 
not  run  from  the  termination  of  the  twenty  days  within  which  excep¬ 
tions  may  be  filed,  but  starts  to  run  upon  the  filing  of  exceptions.  If 
there  are  more  than  two  parties  in  a  hearing,  the  unsuccessful  party  may 
be  required  to  file  several  reply  briefs  and  in  many  instances  covering 
the  same  points.  Accordingly,  it  is  recommended  that  parties  be  re¬ 
quired  to  file  reply  briefs  either  within  ten  days  from  exceptions  filed 
i  by  the  last  party  or  within  ten  days  from  the  expiration  of  the  twenty 

day  period,  whichever  is  later. 

(2)  Sub-section  (d)  requires  that  all  parties  must  file  written  notice  of  inten¬ 
tion  to  participate  in  the  oral  argument  within  five  days  from  the  filing 
of  such  request  by  any  party.  The  party  filing  exceptions  usually 
requests  oral  argument  and  this  rule  provides  that  the  successful  party 
must  within  five  days  file  notice  of  intention  to  participate  and  within 
ten  days  file  his  exceptions.  It  appears  that  the  notice  of  intention  re¬ 
sults  in  useless  paper  work  and  that  the  other  parties  should  be  required 
only  to  either  file  exceptions  or  notice  of  intention  within  ten  days. 

Consideration  has  also  been  given  to  the  feasibility  of  recommending 
a  rule  which  will  require  Examiners  to  release  their  Initial  Decisions 
within  a  designated  period  after  the  closing  of  the  record.  It  is  believed 
.  that  this  suggestion  would  not  be  practical  since  the  complexity  of  the 
issues  determines  the  manner  in  which  a  case  may  be  handled.  No 
arbitrary  time  provision  can  be  adopted  which  would  meet  the  peculiar 
facts  of  particular  cases.  Accordingly,  the  Committee  does  not  recom¬ 
mend  the  adoption  of  such  a  rule.  However,  in  order  to  correct  the 
situation  which  now  prevails  whereby  two  and  even  three  years  elapse 
before  a  decision  is  made  on  a  broadcast  case,  the  Committee  urges  that 
the  Commission  be  requested  to  designate  a  Chief  Hearing  Examiner 
j  whose  administrative  duties  will  include  supervising  the  other  Examin- 
:  ers  to  assure  prompt  decisions.  It  is  believed  that  from  an  administra¬ 

tive  standpoint  the  adoption  of  this  suggestion  will  more  nearly  solve 
the  problem  than  the  institution  of  a  new  rule. 

Conclusions 

I  The  tremendous  backlog  of  broadcast  applications  which  the  Com- 

I  mission  now  must  consider  has  raised  serious  administrative  problems 

I  with  respect  to  the  practice  to  be  followed  in  the  consideration  of  these 

I  cases  and  the  manner  in  which  they  shall  be  decided.  It  is  believed  that 

I  the  ultimate  objectives  of  both  the  Commission  and  the  Bar  would  be 

j  more  satisfactorily  realized  by  periodic  conferences  so  that  these  mutual 
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problems  may  be  discussed.  In  the  past  this  cooperation  has  not  been 
carried  on  primarily  because  the  Bar  Association  has  not  requested  these 
meetings.  It  is  therefore  recommended  that  the  new  administration  at 
an  early  date  arrange  for  such  conferences  at  which  time  the  problems 
referred  to  in  this  report  and  other  problems  now  under  consideration 
by  the  Committee  can  be  considered. 

Respectfully  submitted, 

Leonard  H.  Marks, 

Chairman, 

Committee  on  Practice  and  Procedure. 


Report  of  the  Committee  on  Legislation 

Since  the  appointment  of  your  Legislative  Committee  there  have 
been  no  proposals  seriously  affecting  Commission  or  appeal  procedure 
which  warranted  action  by  the  Bar  Association. 

The  so-called  White  Bill,  S.  1333,  was  virtually  abandoned  due  to 
the  illness  of  Senator  White  and  the  apparent  disinclination  on  the  part 
of  anyone  else  to  take  it  up.  At  the  present  time  there  does  not  seem 
to  be  any  probability  that  this  bill,  or  a  substitute,  will  be  introduced 
in  the  new  Congress. 

One  bill,  H.R.  1470,  was  favorably  reported  by  the  House  Judiciary 
Committee  on  March  30,  1948,  but  it  was  never  enacted  into  law. 
Briefly,  that  bill  eliminated  the  three- judge  court  procedure  for  the 
review  provided  by  Section  402(a)  of  the  Communications  Act,  gave 
the  various  Circuit  Courts  jurisdiction  of  appeals  along  with  the  Court 
of  Appeals  for  the  District,  and  permitted  Supreme  Court  review  only 
by  way  of  certiorari.  (The  hearings  on  this  latter  bill  had  been  held 
before  your  Committee  was  appointed.) 

There  now  seems  to  be  little  likelihood  that  any  bill  affecting  FCC 
or  appellate  procedure  will  be  introduced  and  actively  furthered  unless 
it  is  occasioned  and  done  by  the  Commission  itself.  There  is  now  no 
indication  that  this  will  occur. 

Because  of  the  interest  which  the  National  Association  of  Broad¬ 
casters,  through  its  General  Counsel,  has  taken  in  all  matters  affecting 
the  broadcasting  industry,  and  the  resulting  file  of  historical  data  in  its 
possession,  it  is  recommended  that  any  future  Legislative  Committee 
of  the  Bar  Association  cooperate  as  far  as  possible  with  the  NAB  to 
the  end  that  the  most  effective  presentation  may  be  made. 

Respectfully  submitted, 

Eliot  C.  Iaivett, 

Chairman, 

Legislative  Committee. 
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Report  of  the  Committee  on  Publications 

The  Committee  on  Publications  was  established  during  the  past  year 
as  a  special  committee  to  act  as  a  liaison  with  the  publishers  of  Pike 
and  Fischer  Radio  Regulation  Service  and  to  recommence  and  super¬ 
vise  publication  of  the  Association’s  Bar  Journal,  which  had  been  dis¬ 
continued  since  1945. 

It  was  estimated  that  $1,500  would  be  required  to  cover  publishing 
costs  of  the  year’s  four  issues,  and  this  amount  was  appropriated  for 
such  purpose,  of  which  $1,212.19  has  been  expended  for  the  March,  June, 
and  September  issues.  The  December  issue,  which  will  complete  Volume 
IX,  is  at  the  printer’s,  merely  awaiting  the  reports  of  this  annual  meeting 
of  the  Association  before  publication. 

The  initial  estimate  of  printing  costs  was  based  upon  use  of  the 
offset  process;  but,  since  this  was  found  inexpedient,  and  the  Journal 
was  regularly  printed,  the  original  estimate  may  be  slightly  exceeded 
with  publication  of  the  coming  issue. 

The  Journal  is  being  sent  to  each  member  of  the  Association  and, 
in  addition,  to  a  small  free  list  as  well  as  to  a  paid  subscription  list  at 
$2  per  annual  subscription.  It  is  anticipated  that  the  number  of  paid 
subscriptions  will  increase  and  the  free  list  decrease  during  the  next 
year,  and  this  should  provide  a  further  source  of  income. 

The  Committee  has  also  decided  as  a  matter  of  policy  to  accept 
advertising  beginning  w’ith  the  spring  or  summer  issue,  and  it  is  believed 
that  this  may  furnish  some  basis  for  compensating  the  editorial  staff, 
which  thus  far  has  been  doing  the  work  gratis.  The  editor,  John  Willis, 
has  given  unstintingly  of  his  time  and  that  of  his  secretarial  staff.  He 
has  done  an  excellent  job,  verified  by  the  Journal  you  have  seen;  and  it 
is  our  intention  and  desire  that  this  editorial  work  be  placed  on  some 
sort  of  commercial  basis  rather  than  be  completely  sustaining.  Paid 
advertising  may  provide  this  basis. 

In  an  effort  to  stimulate  interest  in  the  subject  matter  of  Communi¬ 
cations  Law,  the  Committee  has  arranged  for  an  essay  contest  open  to 
all  presently  enrolled  law  students  and  members  of  the  bar.  The  two 
topics  selected  are  “Property  Rights  in  Television  Broadcasts”  and  “The 
Right  to  a  Hearing  with  Particular  Reference  to  the  Federal  Commu¬ 
nications  Commission.”  A  first  prize  of  $200  and  a  second  prize  of  $100 
will  be  awarded  for  the  two  best  essays  to  be  selected  by  a  panel  of 
three  judges.  Manuscripts  must  be  submitted  prior  to  June  15,  1949, 
with  the  winners  to  be  announced  and  the  winning  essays  to  be  published 
in  the  September  issue.  Publicity  and  information  concerning  the  con¬ 
test  has  been  sent  to  all  the  recognized  law  schools,  and  there  has  been 
an  impressive  response  from  the  deans  of  such  schools  indicating  that 
the  matter  has  been  called  to  the  attention  of  their  student  body  and 
faculty  and  that  good  cooperation  may  be  expected. 
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A  principal  handicap  of  our  editorial  staff  has  been  the  lack  of 
response  from  the  membership  with  respect  to  furnishing  material  for 
publication.  It  has  been,  and  will  continue  to  be,  our  objective  to  give 
complete  coverage  to  all  activities  of  the  Association  and  its  committees 
as  well  as  all  matters  dealing  with  Communications  law  in  any  aspect! 

It  would  be  of  immeasurable  help  to  regular  publication  if  members 
themselves  would  submit  articles,  notes,  or  comments  of  timely  interest, 
and  if  they  would  also  solicit  other  lawyers  in  the  administrative  or 
related  fields  of  law  to  do  likewise.  It  is  only  through  such  cooperation 
from  the  membership  that  we  can  hope  to  maintain  the  Journal’s  publi¬ 
cation  on  the  high  informative  level  that  we  believe  it  should  be. 

Respectfully  submitted, 

Arthur  W.  Scharfeld, 

Chairman,  Committee  on  Publications. 

Report  of  the  Committee  on  Activities 

Your  Activities  Committee,  composed  of  the  following-named  mem¬ 
bers:  Harold  E.  Mott,  Chairman,  A.  Dale  Cobb,  Vice  Chairman,  Thomas  I 
W.  Wilson,  Harold  G.  Cowgill,  E.  D.  Johnston,  Corwin  R.  Lockwood, 
submits  the  report  on  its  activities  for  the  year  1948: 

Annual  Outing  at  Horace  Lohnes*  Estate 

The  annual  outing  of  the  Federal  Communications  Bar  Association  j 
was  held  at  the  Horace  Lohnes  Estate,  Twin  Oaks,  on  September  25,  j 
1948.  This  outing  was  attended  by  approximately  600  members  and 
guests,  including  Commission  personnel,  members  of  firms  of  consulting 
engineers,  clients,  personal  friends,  and  others.  The  president  of  the 
Bar  Association  having  indicated  that  it  was  the  desire  of  the  Executive 
Committee  that  the  outing  be  self-sustaining  due  to  the  fact  that  the 
Association  funds  had  been  earmarked  for  specific  uses  w'hich  did  not 
include  the  deficit  usually  incurred  from  such  outings  in  the  past,  a 
charge  of  $4.00  for  each  ticket,  guest  and  member  alike,  was  made,  with 
a  result  that  the  total  expenditure  incurred  amounted  to  $1,848.83  and 
total  receipts  amounted  to  $1,688.00,  which  left  a  deficit  of  $160.83.  It  is 
to  be  observed  that  the  amount  of  money  expended  on  behalf  of  guests 
of  the  Association  closely  approximated  the  deficit. 

A  complete  report  outlining  in  detail  the  various  problems  involved 
in  staging  this  outing  was  submitted  to  the  Executive  Committee  on 
October  14,  1948. 

Annual  Banquet  of  the  Association 

Your  Chairman  appointed  Mr.  A.  Dale  Cobb  Vice-Chairman  of  the 
Committee  to  take  charge  of  the  Annual  Banquet  to  be  held  on  January 
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14,  1949,  in  the  main  ballroom  of  the  Mayflower  Hotel.  As  this  report 
I  is  being  written  prior  to  the  time  when  definite  information  is  known 
concerning  the  number  to  be  in  attendance,  it  is  estimated  that  there 
will  be  approximately  350  members  and  guests  present.  The  Mayflower 
provided  a  choice  of  either  a  meat  dish  or  a  fish  dish  inasmuch  as  the 
dinner  is  being  held  on  Friday.  A  charge  of  $6.00  per  ticket  and  75^ 
for  each  drink  is  being  made.  It  is  anticipated  that  the  income  from 
these  sales  will  take  care  of  the  expenses  to  be  incurred.  The  National 
Broadcasting  Company  is  providing  the  talents  of  Johnny  Bradford 
and  Jeanne  Warner,  two  local  television  stars.  Mr.  Eddie  Gallaher  will 
act  as  Master  of  Ceremonies  gratuitously.  Other  talent  will  include  Jody 
Miller,  a  local  barber-shop  quartette,  and  the  Beaschler  Singers,  as  well 
as  an  orchestra.  Mr.  Corwin  Lockwood  was  designated  to  handle  enter¬ 
tainment  activities.  The  principal  speaker  is  to  be  Judge  Justin  Miller 
of  the  National  Association  of  Broadcasters.  The  guests  at  the  dinner 
are  to  include  Commissioners,  Heads  of  Departments,  and  Hearing  Ex¬ 
aminers  of  the  Federal  Communications  Commission.  In  addition, 
Major  General  S.  B.  Aiken,  Chief  of  Army  Communications  is  also 
expected  to  attend. 

Carl  Wheat,  President  of  the  Association,  is  to  preside  over  the  dinner 
and  will  introduce  the  new  officers  to  the  members. 

The  Committee  has  arranged  for  a  room  at  the  Mayflower  to  be  used 
for  the  annual  meeting  of  the  Association.  As  usual,  it  is  expected  that 
approximately  fifty  people  will  attend  this  meeting. 

As  is  the  custom,  cocktails  will  be  served  from  6:00  to  7:00  p.m. 
and  tickets  were  mimeographed  for  use  in  purchasing  drinks.  Soft  drinks 
are  to  be  provided  without  any  charge. 

This  committee  will  furnish  a  report  to  the  new  treasurer  of  the  As¬ 
sociation  at  the  earliest  date  possible. 

Contemplated  Activities 

In  addition  to  the  activities  set  forth  above,  your  chairman  has  con¬ 
ferred  with  the  chairman  of  the  Activities  Committee  of  the  recently 
formed  Association  of  Consulting  Engineers,  Mr.  Esterly  C.  Page.  Al¬ 
though  no  definite  plans  have  been  laid,  negotiations  are  under  way  for 
holding  a  joint  bar-engineer  party  sometime  this  spring. 

Respectfully  submitted, 

Harold  E.  Mott, 

Chairman,  Committee  on  Activities. 
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Deaths  of  Members  of  the  Association 

Deaths  of  two  members  of  the  Association  were  recorded  during 
1948. 

John  E.  Benton,  born  May  14, 1875  at  Mainstone,  Vermont,  died  June 
21,  1948.  Mr.  Benton  was  Advisory  Counsel  to  the  National  Association 
of  Railroad  and  Utilities  Commissioners,  Washington,  D.  C. 

John  V.  Osborne,  born  November  2,  1906  at  Pampa,  Texas,  died 
January  2,  1948  at  Pampa. 

Final  Report  of  the  House  Committee  to  Investigate  the  F.C.C. 

The  final  report  of  the  Select  Committee  to  Investigate  the  Federal 
Communications  Commission  (H.  Kept.  2479,  80th  Cong.),  a  34-page 
mimeographed  document,  was  apparently  drafted  in  some  haste.^ 

The  bulk  of  the  report  is  concerned  with  the  licensing  of  a  station  to 
the  Puerto  Rican  Communications  Authority,  an  agency  of  the  Puerto 
Rico  government;  the  granting  of  construction  permits  to  one  Edward 
Lamb,  and  the  fund-raising  activities  of  a  cooperative  FM  broadcasting 
station. 

Perhaps  the  most  important  finding  of  the  Committee  is  that  the 
Commission  was  without  power  and  authority  to  promulgate  and  issue 
the  “Blue  Book”  and  that  the  Blue  Book  has  been  and  is  being  used  as 
the  basis  and  excuse  for  regulation  by  the  Commission,  directly  and  in¬ 
directly,  of  radio  program  content. 

In  discussing  the  organization  of  the  Commission,  the  Committee 
reiterates  its  criticisms  of  the  Law  Department  (now  Bureau  of  Law). 
The  alleged  practice  of  the  legal  division  to  draft  opinions  before  con¬ 
sultation  with  the  members  of  the  Commission  is  particularly  censured. 
The  merger  of  legislative,  executive  and  judicial  functions  in  the  Com¬ 
mission  also  comes  in  for  criticism,  although  of  course  the  Commission  is 
not  unique  among  administrative  agencies. 

Need  for  revision  of  the  Communications  Act  is  indicated  but  no 
specific  suggestions  are  made. 

^See,  e.g.,  the  sentence  on  page  10  reading:  “The  advantage  of  further  study  in 
this  regard  would  be  that  members  of  the  Judiciary  Committee  of  both  Houses 
and  all  those  lawyers  and  judges  and  legislators  throughout  the  country  who  are 
interested  in  restricting  the  field  of  administrative  law  and  bringing  about  a  separa¬ 
tion  of  powers  so  that  it  can  not,  under  the  guise  of  administrative  fiat  merge  orders 
into  autocratic  iron-fist  regulations.”  On  page  25  an  apparently  irrelevant  reference 
to  amateur  short  wave  radio  is  interjected  in  the  course  of  a  discussion  of  the 
Puerto  Rican  situation. 
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ANNOUNCEMENT 
by  the 

COMMIHEE  ON  PUBLICATIONS 


The  Committee  on  Publications  announces  the  holding  of 
an  essay  contest  on  communications  law.  A  first  prize  of 
1200  will  be  awarded,  and  a  second  prize  of  $100.  Essays 
will  be  accepted  on  either  of  the  following  topics: 

Property  Rights  in  Television  Broadcasts 
The  Right  to  a  "Hearing"  with  Particular  Reference  to 
the  Federal  Communications  Commission 

The  contest  is  open  to  students  currently  enrolled  in  an  ac¬ 
credited  law  school,  and  to  members  of  the  bar,  whether  or 
not  members  of  the  Association  and  whether  or  not  admitted 
to  practice  before  or  employed  by  the  Federal  Communica¬ 
tions  Commission.  Manuscripts  should  be  addressed  to  Pub¬ 
lications  Committee,  Federal  Communications  Bar  Associa¬ 
tion,  1130  Dupont  Circle  Building,  Washington  6,  D.  C.,  and 
should  be  submitted  on  or  before  June  16, 1949  (date  extended 
from  March  15,  1949).  Essays  should  not  exceed  3000  words 
in  length,  exclusive  of  footnote  material.  Excessive  foot¬ 
notes  will  be  penalized  at  the  discretion  of  the  judges.  Manu¬ 
scripts  should  be  typewritten  and  submitted  in  triplicate. 
The  writer’s  name  should  not  appear  on  the  manuscript  but 
should  be  enclosed  on  a  separate  sheet. 

The  essays  will  be  judged  be  a  board  of  three  judges,  whose 
names  will  be  announced  at  a  later  date.  The  decision  of  the 
judges  will  be  final. 


Arthur  W.  Scharfeld,  Chairman 
Neville  Miller 
Russell  Rowell 
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REVIEW  OF  RECENT  ARTICLES 

Property  Rights  in  Television  Broadcasts 

The  subject  of  “Unauthorized  Uses  of  Television  Broadcasts”  is 
treated  in  an  excellent  article  by  David  M.  Solinger,  of  the  New  York 
bar,  in  the  September  issue  of  the  Columbia  Law  ReviewJ  While  the 
arrival  of  television  as  a  major  industry  raises  many  interesting  legal 
questions,  Mr.  Solinger  thinks  that  answers  to  most  of  them  may  be 
found  in  “an  analysis  of  established  legal  principles  and  their  judicious 
application  to  the  new  fact  situations  presented”. 

Discussing  first  the  question  of  “absolute  property  rights”,  the 
author  notes  that  copyrighted  musical  compositions,  and  probably  other 
forms  of  copyrighted  matter,  are  clearly  entitled  to  protection  against 
unauthorized  public  performance  for  profit,  which  includes  reception  by 
a  tavern,  hotel,  restaurant,  theatre,  etc.  This  is  true  whether  the  copy¬ 
right  is  statutory  or  common-law ;  the  broadcast  of  a  television  program 
does  not  constitute  a  “publication”  so  as  to  destroy  the  common  law 
copyright.  Even  where  the  program  consists  of  material  in  the  public 
domain  or  of  a  news  event,  there  may  be  an  absolute  property  right  in 
the  broadcast  itself  as  an  “original  intellectual  production”.  While  “there 
can  be  no  private  property  rights  in  news  as  such”,  a  running  account 
of  an  event,  particularly  a  sports  event,  may  not  be  “news”. 

Under  the  heading  of  “unfair  competition”,  Mr.  Solinger  discusses 
the  applicability  and  effect  of  the  International  News  Service  case.*  In 
that  case  the  defendant  was  enjoined  from  appropriating  AP  news 
stories  and  sending  them  to  its  Western  subscribers.  The  International 
News  Service  case  may  afford  protection  even  w’here  the  plaintiff  has  no 
absolute  property  right  because  a  news  event  is  involved,  or  the  broad¬ 
cast  material  is  in  the  public  domain.  Three  elements  were  involved 
— competition,  damage  and  a  “quasi-property  right”.  The  courts  have 
been  liberal  in  interpreting  the  requirement  of  competition.  Damage 
is  not  as  easy  to  prove,  especially  where  the  plaintiff  is  the  broadcaster 
himself  or  a  commercial  sponsor,  but  it  can  be  shown.  The  most  es¬ 
sential  element  is  the  “quasi-property  right”.  The  promoter  of  a  sports 
event,  Mr.  Solinger  says,  has  an  obvious  quasi-property  right  in  it; 
probably  the  broadcaster  has  also.  Limitations  on  the  use  of  the  Inter¬ 
national  News  Service  case,  however,  may  deprive  it  of  significance  in 
the  context  of  television  broadcasts;  some  courts  have  refused  to  extend 
it  beyond  its  facts  and  some  state  courts  have  held  that  it  is  not  the  law 
in  such  states. 

A  third  aspect  of  the  problem  is  w’hether  the  restrictive  notices  w’ith 
which  television  broadcasters  begin  and  end  each  broadcast  day  arc 

^  48  Columbia  Law  Review  848.  The  same  ground  ia  covered  by  Mr.  Solinger  in 
briefer  compass  and  less  legalistic  style  in  Fortune  for  January,  1949,  p.  130. 

•International  News  Service  v.  Associated  Press,  248  U.  S.  215  (1918). 
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valid  as  “equitable  servitudes”.  Mr.  Solinger  thinks  they  are,  although 
he  indicates  that  it  may  be  difficult  to  bring  the  courts  about  to  this  posi¬ 
tion. 

While  not  strictly  within  the  scope  of  the  article,  the  subject  of  un¬ 
authorized  telecasts  is  also  briefly  treated. 

In  conclusion,  Mr.  Solinger  states  that  neither  artful  devices  nor 
legislation  should  be  necessary  to  prevent  unauthorized  use  of  television 
broadcasts.  “The  courts  have  at  their  disposal  the  tools  necessary  to 
resolve  whatever  conflicts  of  interest  may  arise  and,  without  injury  to  the 
public,  to  protect  and  foster  the  new  and  growing  television  industry, 
which  already  promises  so  much  to  the  economic  and  social  development 
of  the  nation.” 

Defamation  by  Radio 

By  far  the  best  of  the  many  recent  discussions  of  this  question  is 
the  article  by  Prof.  Richard  C.  Donnelly  in  the  November  Iowa  Law 
Review.®  The  article  warrants  careful  study  by  everyone  interested 
in  the  matter.  Prof.  Donnelly  believes  that  “Regardless  of  whether 
radio  defamation  is  classified  as  a  new  tort  or  as  libel,  recovery  should 
be  allowed  without  proof  of  special  damage  whether  the  words  are  read 
from  a  script  or  interpolated.”  There  is  no  valid  reason,  he  thinks,  why 
the  same  consequences  should  not  attach  to  publication  through  the 
medium  of  radio  broadcasting  as  flow  from  the  publication  through  the 
medium  of  writing.  Prof.  Donnelly  also  argues,  with  much  cogency, 
in  favor  of  imposing  upon  broadcasters  the  same  absolute  liability  for 
defamatory  statements  imposed  upon  newspapers;  here  also  he  thinks 
any  distinction  between  defamatory  words  read  from  a  manuscript  and 
those  interpolated  is  fictitious.  On  the  other  hand.  Prof.  Donnelly  favors 
a  liberal  interpretation  of  the  defense  of  privilege  in  cases  in  which  it 
applies,  in  order  that  freedom  of  discussion  of  public  men  and  issues 
be  not  stifled. 

In  discussing  §  315  of  the  Communications  Act  and  the  Port  Huron 
decision.  Prof.  Donnelly  agrees  with  the  view  that  broadcasters  have 
no  power  to  censor  political  broadcasts  even  under  the  guise  of  eliminat¬ 
ing  defamatory  material.  To  permit  such  censorship  he  thinks  would 
unduly  restrict  freedom  of  political  discussion  and  permit  the  broad¬ 
caster  to  influence  the  content  of  political  broadcasts  in  accordance  with 
his  own  sympathies.  He  feels  also  that  Congress  does  have  exclusive 
jurisdiction  in  this  field  and  that  it  has  in  §  315  granted  immunity  to 
the  broadcaster  for  defamation  contained  in  any  political  speech  broad¬ 
cast  under  §  315.  The  proposed  amendment  to  §  315,  contained  in  the 
White  Bill,  is  thought  to  be  meritorious. 

Political  defamation  is  treated  also  in  an  article  by  John  L.  Berry 

‘Defamation  by  Radio:  A  Reconsideration,  34  Iowa  Law  Review  12  (1948). 
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and  Warren  M.  Goodrich  in  the  University  of  Florida  Law  Review/ 
The  authors  doubt  that  Congress  has  so  occupied  the  field  as  to  relieve 
broadcasters  from  all  liability  for  defamation  in  political  broadcasts. 
Until  a  clear  Congressional  pronouncement  is  forthcoming,  they  feel 
that  “the  more  reasonable  conclusion  is  that  defamatory  material  is 
not  protected  from  censorship  by  Section  315  of  the  Communications 
Act."  The  only  real  solution  to  the  problem,  they  feel,  lies  in  new 
legislation;  and  with  this  conclusion  probably  no  one  would  disagree. 

The  only  attempted  court  test  of  the  Port  Huron  decision  came  in 
Texas.®  The  reason  for  this  greater  anxiety  on  the  part  of  Texas  broad¬ 
casters  is  apparently  that  Texas  has  the  strictest  libel  laws  of  any  state 
and  more  appealed  cases  of  that  sort,  although  no  decisions  as  yet  have 
dealt  with  radio  defamation.® 

Writing  in  the  November  issue  of  the  Texas  Law  Review,^  Mr. 
Edward  D.  Vickery  treats  the  subject  of  newspaper  and  radio  defama¬ 
tion  of  public  officers  and  candidates  for  office  in  Texas.  After  review¬ 
ing  the  arguments  on  both  sides,  Mr.  Vickery  comes  to  the  conclusion 
that  radio  broadcasters  should  be  held  to  the  same  standard  of  liability 
as  newspaper  publishers,  i.e.  absolute  liability  for  defamatory  statements. 
Whether  viewed  from  the  standpoint  of  practical  control  of  the  contents 
of  publications,  of  the  commercial  facts  of  direct  competition  between 
newspaper  and  radio  publishers  in  the  advertising  field,  or  of  the  need 
for  protection  of  “passive  innocent  victims”,  he  believes  that  newspaper 
and  radio  publishing  are  so  closely  analogous  as  to  justify  applying  to 
both  the  same  basis  of  liability.  In  the  absence  of  a  showing  of  some 
convincing  reason  of  policy,  he  says,  broadcasters  should  not  be  accorded 
special  protection.  The  Texas  courts  will  undoubtedly  follow  the  rule 
of  strict  liability  in  any  case  of  radio  defamation.  On  principle,  how¬ 
ever,  neither  a  newspaper  publisher  nor  a  broadcaster  should  be  liable 
even  for  false  statements  of  fact  if  the  statements  were  made  in  good 
faith,  for  a  public  purpose  and  with  an  honest  belief  in  their  truth. 

Another  country  has  been  heard  from  on  the  question  of  the  nature 
of  radio  defamation.®  In  the  Report  of  the  Committee  on  the  Law  of 
Defamation,  “Presented  by  the  Lord  High  Chancellor  to  Parliament  by 
Command  of  His  Majesty,  October,  1948”,®  the  Committee  said: 

*  Political  Defamation :  Radio’s  Dilemma,  1  University  of  Florida  Law  Review 
343  (1948).  The  writers  are  members  of  the  Florida  Bar  and  recent  graduates  of 
the  University  of  Florida  I.aw  School. 

“Houston  Post  Co.  v.  United  States,  79  F.  Supp.  199  (S.D.  Texas,  1948),  9  F.C. 
Bar  J.  93. 

•27  Tex.  L.  Rev.  53  (1948). 

*  Ibid. 

“In  addition  to  the  American  decisions,  a  leading  case  on  the  point  is  the  Aus¬ 
tralian  decision  in  Meldrum  v.  Australian  Broadcasting  Co.,  [19321  Vict.  L.  R.  425.  No 
decisions  from  other  English-speaking  countries  have  come  to  the  attention  of 
the  editor. 

*  Cmd.  7536,  obtainable  from  the  British  Information  Ser\’ice,  Rockefeller  Plaza, 
New  York,  at  3^. 
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“A  defamatory  statement  transmitted  over  the  radio  in  a  broadcast,  reaching, 
as  it  may,  an  audience  of  many  millions,  is  calculated  to  cause  as  much,  if 
not  more,  damage  than  a  written  report  in  a  newspaper  however  large  its 
circulation.  The  existing  law  as  to  defamatory  broadcasts  is  not  wholly  clear 
and  has  not  been  the  subject  of  any  English  decision.  The  view  generally 
accepted  in  this  country  is  that  a  broadcast  which  is  read  from  a  written 
script — as  is  the  practice  in  the  great  majority  of  broadcasts — amounts  to 
liM,  while  a  broadcast  spoken  ‘extemi^re’  amounts  only  to  slander.  For 
so  artificial  a  distinction,  there  can  be  little  justification. 

“We  consider  that  all  defamatory  broadcast  statements  should  be  treated  as 
libels  and  we  accordingly  recommend  that  statements  or  images  broadcast  by 
radio-transmission  and  capable  of  reception  by  means  of  radio-receivers 
should  be  deemed  to  be  published  in  writing  by  the  person,  firm  or  corporation 
responsible  for  the  broadcasting  of  such  statements  or  images.” 

While  the  Committee  did  “not  recommend  the  general  assimilation 
of  the  law  of  libel  and  slander  so  as  to  make  all  slanders  actionable 
without  proof  of  special  damage,”  it  did  “consider  that  all  oral  statements 
broadcast  over  the  radio  should  be  actionable  without  proof  of  special 
damage.”  (Recommendations,  paragraph  (A)(2)(a).) 

General  discussions  of  the  law  of  libel  and  slander  are  outside  the 
scope  of  this  Journal.  Attorneys  interested  in  the  subject,  however, 
will  find  much  of  interest  in  the  Report.  Other  important  recommenda¬ 
tions  of  the  Committee  were  that  the  remedy  for  unintentional  defama¬ 
tion  should  be  restricted  to  the  publication  of  an  apology  and  explana¬ 
tion,  and  that  a  defense  of  justification  should  succeed  if  so  substantial 
a  portion  of  the  allegations  are  proved  true  that  the  unproved  state¬ 
ments  cause  no  material  additional  injury  to  the  plaintiff's  reputation. 

The  recent  New  Jersey  decision  in  Kelly  v.  Hoffman^^  is  noted  in 
the  Fall  1948  issue  of  the  Notre  Dame  Lawyer.^  After  discussing  the 
Sorenson  and  Summit  Hotel  cases,  the  Port  Huron  decision,  the  Harness 
Committee’s  report  thereon  and  Chairman  Coy’s  assurance  that  no 
“arbitrary”  revocations  of  licenses  would  result  from  attempts  to  censor 
political  broadcasts  for  defamation — the  latter  points  being  of  no  par¬ 
ticular  relevance  to  the  Kelly  case,  which  did  not  involve  a  political 
broadcast — the  writer  indicates  that  the  problem  of  the  nature  of  the 
broadcaster’s  liability  for  defamation  “is  one  which  should  be  a  subject 
of  legislative  enactment.  It  is  a  question  of  social  and  economic  im¬ 
portance.  It  is,  therefore,  one  of  public  policy,  and  as  such  should  be 
resolved  by  the  legislature  rather  than  by  spurious  analogy  between 
the  publication  by  newspaper  and  the  publication  by  radio.”  The  deci¬ 
sion  in  Kelly  v.  Hoffman,  that  a  broadcaster  is  held  only  to  a  standard 
of  due  care,  he  thinks  is  a  sound  solution  in  the  absence  of  legislation. 
Broadcasters,  he  thinks,  should  not  be  held  to  the  same  absolute  liability 

“137  NJ.L.  695,  61  A.  (2d)  143,  noted  in  9  F.C.  Bar  J.  93. 

“24  Notre  Dame  Lawyer  i23  (John  J.  Globensky). 
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as  publishers  of  printed  matter  because  of  the  possibility  of  “ad  lib” 
interpolation.  To  impose  the  burden  of  absolute  liability  on  a  broad¬ 
caster  the  writer  thinks  is  against  “public  policy”,  although  he  does  not 
define  what  “public  policy”  is  involved.  “To  require  due  care  on  the 
part  of  the  broadcasting  companies  is  more  in  accord  with  the  ideals 
of  reasonableness  and  justice  to  which  the  law  strives  to  adhere.”  Such 
vague  reasoning  of  course  stresses  the  need  for  legislation  in  this  field.“ 
The  “right  of  reply”  is  treated  in  an  interesting  article  by  Professor 
Richard  C.  Donnelly  in  the  Virginia  Law  Review.^®  The  article  reviews 
the  various  foreign  statutes  giving  a  person  referred  to  in  a  newspaper 
a  right  to  have  published  his  “reply”  to  the  statements  regarding  him, 
and  suggests  the  advisability  of  adoption  of  similar  laws  in  the  United 
States.  While  the  discussion  is  mainly  in  terms  of  newspapers,  Prof. 
Donnelly  indicates  that  there  are  “no  insurmountable  difficulties”  in  the 
way  of  including  radio  in  such  statutes. 

The  Right  of  Privacy 

The  right  of  privacy  is  a  subject  which  broadcasters  and  their 
attorneys  can  expect  to  hear  more  about  as  time  goes  on  and  broadcasting 
and  television  stations  increase  in  number.  Two  lawyers  have  written 
on  the  matter  in  recent  months.  Discussing  “Law  and  the  Right  of 
Privacy”  in  the  American  Mercury,^*  Mitchell  Dawson  points  out  that 
while  some  twelve  states  have  recognized  the  existence  of  a  right  of 
privacy,  it  is  generally  agreed  that  the  publication  of  news  is  not  to 
be  restricted;  that  “no  one  can  stop  the  use  of  name  or  photograph  if 
they  are  matters  of  public  interest”  “  and  that  “the  public  interest  is 
not  confined  to  the  doings  of  celebrities  and  the  principal  actors  in  new's 
events”.  To  be  news,  a  matter  need  not  be  of  recent  occurrence;'* 
“once  news,  always  news”.  Public  performers,  in  particular,  can  rarely 
object  to  use  of  their  names  or  pictures  for  other  than  purely  commercial 
purposes.  Use  of  another’s  name  or  personality  for  fiction  purposes,  or 
exploitation  of  his  name  or  picture  for  profit  alone  without  any  informa¬ 
tional  purpose,  however,  may  result  in  liability.  Mr.  Dawson’s  conclusion 
is  that  the  right  of  privacy  has  not  developed  very  far,  and  is  not  likely 
to,  because  “all  conflicts  between  the  public’s  right  to  know  what  is 
going  on  and  the  individual’s  right  to  be  let  alone  were  invariably 

“  For  a  contrary  view  see  Toelle — Law  of  Defamation — Suggestions  for  Reform, 
9  Montana  L.  Rev.  17,  18-19  (1948);  Donnelly,  supra,  n.  3. 

“The  Right  of  Reply:  An  Alternative  to  an  Action  for  Libel,  34  Virginia  Law 
Review  867  (November,  1948). 

“67  American  Mercury  307  (October,  1948). 

“  For  one  of  the  most  recent  holdings  to  this  effect  see  Judge  Nordbye’s  well- 
written  opinion  in  Berg  v.  Minneapolis  Star  &  Tribune  Co.,  79  F.  Supp.  957  (D. 
Minn.,  Sept.  15,  1948). 

“See  Smith  v.  Doss,  noted  infra,  p.  146. 
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resolved  by  the  courts  in  favor  of  the  public”;  many  people  do  not 
object  to  publicity,  and  those  who  do  for  that  very  reason  are  reluctant 
to  bring  suit. 

In  a  carefully  reasoned  article  in  the  Columbia  Law  Review, how¬ 
ever,  Wilfred  Feinberg  shows  that  the  right  of  privacy  is  not  a  mere  dog 
in  a  lion’s  skin.  Mr.  Feinberg  notes  that  in  the  past  decade  at  least 
seven  states  have  expressly  recognized  the  right,  two  have  indicated  that 
they  would  do  so  in  a  proper  case  and  two  others  have  broadened  their 
previous  recognition.**  No  court  has  squarely  rejected  the  doctrine.  Mr. 
Feinberg  recognizes  the  principle  that  a  disclosure  of  a  person’s  private 
affairs  is  not  actionable  “if  the  public  interest  in  obtaining  information 
outweighs  protection  of  his  personal  interest”.  The  actual  application 
of  this  limitation,  however,  calls  for  carefully  balanced  judgments,  as 
Mr.  Feinberg’s  discussion  of  the  recent  cases  shows.  Use  of  a  person’s 
photograph  or  likeness  will  rarely  be  actionable  except  where  a  purely 
commercial  use  is  involved;  a  person’s  interest  in  his  name  is  rarely 
protected  per  se,  but  it  may  be  in  exceptional  cases.  The  confused 
concept  of  “waiver”  of  the  right  of  privacy  is  also  discussed.  Mr.  Fein¬ 
berg’s  conclusion  is  that  “there  is  no  reason  to  believe  that  the  privacy 
doctrine  will  lose  any  of  its  vigor  in  the  immediate  future.  The  pos¬ 
sibilities  of  injury  to  the  interests  it  protects  will  increase  with  wide 
commercialization  of  such  new  means  of  communication  as  television  and 
facsimile  newspapers.”  *® 

The  right  of  privacy  as  it  affects  television  is  also  treated  by  David 
M.  Solinger  in  an  article  in  Fortune.®®  Mr.  Solinger  concludes  that  the 
right  of  the  public  to  prompt  dissemination  of  legitimate  news  outweighs 
any  right  of  privacy  of  either  a  participant  in  or  a  spectator  at  a  sports 
event  of  general  interest,  or  at  any  other  spot-news  event  of  legitimate 
public  interest,  although  concentration  on  one  particular  spectator  might 
be  an  invasion  of  the  right  of  privacy.  A  re-issue  of  an  old  newsreel  is 
a  different  question.®*  As  far  as  professional  athletes  are  concerned, 
Mr.  Solinger  believes  the  question  of  privacy  will  soon  become  academic ; 
if  telecasts  of  sports  events  are  permitted  at  all,  the  participants  will 

*'*  Recent  Developments  in  the  Law  of  Privacy,  -48  Columbia  Law  Review  713 
(July,  1948). 

“To  this  number  may  be  added  Alabama.  Smith  v.  Doss,  infra,  p.  146.  Judge 
Nordbye’s  decision,  supra,  n.  15,  does  not  commit  itself  on  the  point  and  in  any 
event  it  is  a  decision  of  a  federal  court  which  can  do  no  more  than  forecast  what 
the  state  law  is. 

Mr.  Feinberg  does  not  emphasize,  and  Mr.  Dawson  hardly  mentions,  the 
statutes  in  several  states  governing  the  right  of  privacy, 

“  The  Royal  Commission  on  the  Law  of  Defamation,  whose  report  is  referred  to 
elsewhere  in  this  issue  (see  n.  8,  supra)  was  urged  to  recognize  the  existence  of  a 
right  of  privacy.  The  Committee,  however,  concluded  that  if  there  was  such  a  right 
it  did  not  fall  within  the  scope  of  the  law  of  defamation.  Report,  pars.  24-26  (1948). 

“Fortune,  December  1948,  161. 

**  On  this  point,  Mr.  Solinger  is  at  variance  with  Mr.  Dawson’s  view  that  “once 
news,  always  news”;  cf.  Smith  v.  Doss,  infra,  p.  146. 
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cover  the  question  in  their  contracts.  Televising  of  old  moving  pictures, 
however,  will  continue  to  raise  difficult  problems.  The  article  also 
touches  on  questions  of  defamation  by  television. 

Television  Law 

The  legal  problems  arising  out  of  television  are  briefly  surveyed  in 
an  article  in  Sponsor.**  The  article  touches  on  the  questions  of  prop¬ 
erty  rights,  defamation  and  the  right  of  privacy  discussed  above,  as 
well  as  local  censorship,  contract  rights,  etc. 

Investigation  of  the  F.C.C. 

“The  FCC  Still  Needs  Investigation",  Representative  Forest  A. 
Harness  contends  in  an  article  in  Public  Utilities  Fortnightly.*®  The 
article  is  chiefly  a  review  of  the  activities  of  the  Harness  Committee  to 
Investigate  the  F.C.C.**  Need  for  a  revision  of  the  Communications  Act 
is  emphasized  but  no  specific  amendments  are  proposed. 

Anti-Trust  Laws  and  the  Networks 

The  decision  in  the  recent  anti-trust  action  against  the  four  national 
networks  *®  has  elicited  a  comment  in  the  George  Washington  Law 
Review.**  The  writer  agrees  that  a  temporary  injunction  was  properly 
denied  because  of  the  inconclusiveness  of  the  showing  of  “conspiracy”. 
The  question  of  a  permanent  injunction  against  the  networks,  however, 
“presents  a  fundamental  problem  in  a  frontier  field  of  law".  The 
emergence  of  radio  as  a  vital  channel  of  public  expression  the  author 
thinks  invites  particular  analogy  to  the  Associated  Press  case  {Associated 
Press  V.  United  States,  326  U.  S.  1  (1945)).  It  is  noted  that  the  court 
applied  the  “rule  of  reason"  in  passing  upon  the  networks’  contracts 
with  their  affiliates ;  this  rule  was  felt  to  be  peculiarly  applicable  to  these 
contract  arrangements  inasmuch  as  they  had  been  sanctioned  by  the 

**  “Confusion  Plus”,  Sponsor,  January  3,  1949,  p.  34. 

**42  P.  U.  Fortnightly  835  (December  16,  1948). 

**See  9  F.C.  Bar  J.  82  (1948) ;  and  see  p.  130,  supra.  The  article  tones  down 
the  exaggerated  statements  of  the  Committee  Report  as  to  the  effect  of  the  Scott 
decision  (see  9  F.  C.  Bar  J.  83,  n.  3)  but  it  contains  other  inaccuracies;  e.g.,  the 
statement  that  the  Commission  in  the  Port  Huron  case  “held  that  the  station  had 
no  right  to  ‘censor’  the  statement  of  the  candidate — or  of  anyone  else — although  the 
statements  to  be  broadcast  might  be  manifestly  libelous  or  slanderous”  (emphasis 
added)  and  the  statement  that  “If  the  station  does  not  censor,  or  check  over  and 
eliminate  libelous  material,  the  owners  may  be  sued  under  state  laws.  (A  New 
Jersey  court  has  recently  so  ruled — the  FCC  notwithstanding).”  The  New  Jersey 
court  in  Kelly  v.  Hoffman,  9  F.C.  Bar  J.  93,  took  care  to  point  out  that  no  political 
broadcast  within  the  meaning  of  §  315  of  the  Communications  Act  was  involved. 

**  Federal  Broadcasting  System,  Inc.  v.  American  Broadcasting  Co.,  Inc.,  167  F. 
(2d)  349  (C.C.A.  2d,  1948),  noted  in  9  F.  C.  Bar  J.  50,  cert.  den.  335  U.  S.  821  (1948). 
See  also  9  F.  C.  Bar  J.  ICk. 

**17  George  Washington  Law  Review  140  (December,  1948). 
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F.C.C.  in  the  Chain  Broadcasting  Regulations.®^  Concert  of  action 
between  the  networks  and  uniformity  in  form  and  practice  in  their 
affiliation  agreements  should  not  in  itself  prove  conspiracy;  there  should 
be  “evidence  that  persons  with  knowledge  that  concerted  action  was 
contemplated  and  invited  gave  adherence  to  and  then  participated  in  a 
scheme.” 

Newspaper  Control  of  Radio  Stations 

The  Commission  decision  in  the  Fostoria  Broadcasting  Company 
case®*  is  noted  in  the  December,  1948  issue  of  the  George  Washington 
Law  Review.®®  This  is  the  case  in  which  the  Commission  denied  the 
application  of  a  newspaper  publisher  for  AM  and  FM  construction  per¬ 
mits  because  it  believed  the  applicant’s  past  conduct  in  the  operation  of 
its  newspaper  publishing  business  indicated  a  tendency  toward  suppres¬ 
sion  of  competition  in  the  dissemination  of  news  and  information.  The 
author  of  the  note  points  out  that  the  conduct  of  the  applicant  was  of 
a  type  which  has  uniformly  been  upheld  as  legal  by  the  courts;  “a 
newspaper  is  not  so  clothed  with  public  interest  that  it  is  required  to  be 
non-discriminatory  in  its  sale  of  advertising”.  But  the  Commission  may 
deny  an  application  on  the  basis  of  past  conduct  even  where  this  con¬ 
duct  was  not  illegal:  *®  “public  interest”  is  a  broader  concept  than  legality 
or  illegality.  The  author  concludes  that  the  decision  “is  in  complete 
harmony  with  its  [the  Commission’s]  established  policy  of  diversifying 
the  sources  of  mass  communication”. 

Right  to  o  Hearing 

“The  Indefeasible  Right  of  Licensees  under  the  Communications 
Act  to  be  Heard  before  Competing  Interests  Are  Licensed”  is  the  rather 
inaccurate  title  of  a  note  in  the  Georgetown  Law  Journal,*®  based  on 
the  decision  in  L.  B.  Wilson,  Inc.  v.  F.C.C.®*  The  discussion  is  general 
in  nature ;  the  author  agrees  with  the  dissent  of  Mr.  Justice  Frankfurter 
in  the  KOA  case  (F.C.C.  v.  NBC,  319  U.  S.  239)  and  with  Judge  Pretty- 
man’s  concurring  opinion  in  the  Wilson  case,  suggesting  that  in  the 
holding  that  “a  hearing  must  be  granted  upon  the  mere  allegation  of 

"The  Commission  denies  that  it  “sanctioned”  anything  in  the  Regulations. 
9  F.  C.  Bar  J.  104. 

"The  decision  is  noted  in  9  F.C.  Bar  J.  102  and  the  appeal  at  page  158,  infra. 

*17  George  Wa.shington  Law  Review  130  (1948). 

"Trinity  Methodist  Church  v.  Federal  Radio  Commission,  61  App.  D.  C.  311, 
62  F.  (2d)  850  (1932);  KFKB  Broadcasting  Assn.  v.  Federal  Radio  Commission, 
60  App.  D.  C.  79,  47  F.  (2d)  670  (1931);  see  also  Simmons  v.  Federal  Communica¬ 
tions  Commission.  169  F.  (2d)  670  (App.  D.  C.  1948),  noted  9  F.  C.  Bar  J.  51  (1948), 
cert.  den.  335  U.  S.  846  (1948). 

"The  question  in  the  Wilson  case  was  one  of  interference  and  not  particularly 
of  “competition”. 

"37  Georgetown  Law  Journal  73  (Nov'ember.  1948),  by  James  H.  Ennis. 

"Digested  in  9  F.C.  Bar  J.  48  (June,  1948).  See  also  p.  143.  infra. 


140  Journal  of  the  Federal  Communications  Bar  Association 


a  ‘modification’  by  a  non-party  interest  .  .  .  the  traditional  notions 
of  fair  play  have  been  pursued  even  beyond  those  prescribed  by  the 
courts  for  their  own  conduct  and,  that  quixotry  has  again  prevailed.” 

Regulation  and  Revocation  of  Licenses 

“Regulation  and  Revocation  of  Licenses  by  the  Federal  Communica¬ 
tions  Commission”  is  discussed  by  Daniel  Delan  of  the  New  York  Bar 
in  an  article  in  the  New  York  Law  Journal.®*  The  article  is  somewhat 
tendentious  in  nature  and  seems  to  have  been  inspired  by  a  pending 
F.C.C.  investigation.  Mr.  Delan  puts  the  hypothetical  case  of  a  licensee 
who  is  shown  to  have  exhibited  bias  against  certain  minority  groups 
and  to  have  directed  commentators  and  announcers  to  slant  news  about 
or  references  to  such  groups  so  as  to  place  them  in  a  derogatory  light. 
While  the  Commission  has  been  reluctant  to  undertake  revocation  pro¬ 
ceedings  or  to  deny  renewal  of  licenses  on  any  ground,  activities  of  this 
sort  Mr.  Delan  thinks  call  for  positive  action  on  the  part  of  the  Commis¬ 
sion.  A  person  who  actively  deceives  by  causing  others  to  slant  news 
broadcasts  or  comments  he  thinks  is  more  culpable  than  the  licensees  in 
the  WOKO  case  and  other  cases  where  renewals  have  been  denied;  to 
cause  others  to  lie  to  the  public  shows  the  licensee’s  lack  of  integrity. 

Tax  Problems  in  the  Sale  of  Radio  Shows 

Some  aspects  of  the  “Amos  ’n’  Andy”  deal  from  the  tax  standpoint 
are  discussed  by  George  T.  Altman  in  a  brief  article  in  Taxes.®® 

“37  Geo.  L.  J.  81.  The  si^ificance  of  the  word  “again”  is  not  readily  apparent, 
unless  it  is  intended  as  a  criticism  of  the  KOA  decision. 

“120  N.Y.LJ.  1656.  1666.  1676.  1692.  1710  (Dec.  27-31,  1948). 

“Tax  Effects  of  the  Sale  of  a  Radio  Show,  27  Taxes  19  (January,  1949). 
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RECENT  COURT  AND  AGENCY  DECISIONS 

Amusement  Licenses— Television  as  "Motion  Picture"  (Philadelphia 
Retail  Liquor  Dealers  Assn.  v.  Pennsylvania  Liquor  Control  Board,  Nov. 
8,  1948,  360  Pa.  269,  62  A.  (2d)  53). 

The  Pennsylvania  Liquor  Control  Act  of  1933  authorizes  and 
directs  the  Liquor  Control  Board  to  require  an  amusement  permit  for  a 
tavern  offering  "dancing,  theatricals,  floor  show  or  moving  picture 
exhibitions  of  any  sort.”  The  question  in  this  case  was  whether  a  screen 
exhibition  by  means  of  television  on  the  premises  of  a  licensed  establish¬ 
ment  qualified  as  one  of  the  types  of  entertainment  subjected  by  the 
Act  to  regulation  by  the  Board.  The  court  held  that  it  did.  The  court 
conceded  that  television  and  motion  picture  exhibitions  were  not  the 
same,  but  said  that  the  question  was  one  of  legislative  intent  and  that 
the  legislature  intended  to  place  under  the  Board’s  supervision  and 
regulation  entertainment  of  certain  general  types  in  licensed  establish¬ 
ments;  "reproduction  upon  a  screen  of  images  or  objects  in  action  con¬ 
stitutes  such  subject  entertainment  regardless  of  whether  the  scenes  are 
produced  by  means  of  television  or  film  projectors.”  The  character  of 
the  entertainment  is  the  controlling  factor,  and  the  terms  employed  in 
the  Act  are  sufficiently  general  to  embrace  pictures  produced  by  television. 

The  fact  that  television  was  practically  unknown  when  the  Act 
was  adopted  the  court  regarded  as  of  no  significance.  In  addition,  the 
court  pointed  out  that  motion  pictures  are  telecast. 

As  a  result  of  the  decision  the  City  of  Philadelphia  has  imposed  a 
gross  receipts  tax  on  television-equipped  taverns.  Kentucky  has  also 
imposed  an  amusement  tax  on  "operators  providing  amusement  and 
entertainment  through  the  means  of  television”  who  charge  admission 
or  a  minimum.^ 

Federal  Communications  Commission— Authority— Abrogation  of  Con¬ 
tract  Between  Licensee  and  Third  Party  (Regents  of  the  University  System 
of  Georgia  v.  Carroll,  Georgia  Court  of  Appeals,  Oct.  27,  1948,  4  R.R. 
2085). 

The  present  decision  represents  the  latest  stage  in  the  long  con¬ 
troversy  over  the  operation  of  Station  WGST  by  the  Georgia  School  of 
Technology.  The  station  was  given  to  the  school  in  1923  by  a  trustee 
of  the  school.  Finding  difficulty  in  operating  the  station  itself,  the 
school  in  1930  entered  into  a  ten-year  contract  with  Southern  Broad¬ 
casting  Company,  a  partnership,  later  succeeded  by  Southern  Broad¬ 
casting  Stations,  Inc.  In  1936  the  contract  was  extended  for  a  period 
of  ten  years  from  January  6,  1940.  Under  the  contract  the  school  was 
to  retain  control  of  the  operations  of  the  station.  In  1943,  however,  the 

‘27  Taxes  18  (Jan.,  1949). 
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Commission  found  that  the  school  had  not  in  fact  retained  any  effective 
control,  and  for  that  reason  denied  renewal  unless  the  school  would 
“in  fact  assume  and  discharge  the  full  responsibilities  of  a  licensee” 
(10  F.C.C.  110)J  The  school  thereafter  entered  into  a  contract  with 
the  stockholders  of  Southern  Broadcasting  Stations,  Inc.,  whereby  it 
acquired  all  of  the  assets  and  stock  of  the  corporation  in  return  for 
15%  of  the  station's  net  income  through  January  6,  1950.  The  Commis¬ 
sion  found  that  this  contract  so  jeopardized  the  school's  financial  ability 
to  conduct  the  future  operation  of  the  station  as  to  make  it  not  in  the 
public  interest,  convenience  and  necessity  to  grant  renewal  unless  the 
contract  was  disavowed.  The  contract  was  also  stigmatized  as  restrain¬ 
ing  the  school  from  entering  the  field  of  FM  and  television  broadcasting. 
Hence,  renewal  was  again  denied  unless  the  school  showed  that  it  would 
give  no  further  effect  to  the  contract  (3  R.R.  47  (1945)).  The  licensee 
disavowed  the  contract,  renewal  was  granted  and  the  present  suit  for 
breach  of  contract  was  brought  by  the  stockholders  of  ^uthem  Broad¬ 
casting  Stations,  Inc. 

The  Georgia  Court  of  Appeals,  in  a  rambling  and  sometimes  inaccu¬ 
rate  opinion,*  held  that  the  action  of  the  Commission  was  no  defense  to 
the  suit  for  breach  of  contract.  The  Commission  does  not  have  power  to 
regulate  the  business  and  private  transactions  of  a  licensee  not  affected 
with  a  public  interest  and  not  connected  with  its  interstate  operations. 
“Matters  of  private  concern,  and  contracts  affecting  such  rights,  which 
do  not  have  as  their  subject  matter  the  rights  conferred  by  a  license 
or  do  not  substantially  affect  such  rights,  are  not  within  the  scope  of 
the  Commission's  power  to  regulate  and  control  in  the  public  interest 
broadcasting  by  radio  stations  and  licenses  to  such  stations.”  The 
contract  was  not  illegal  nor  was  it  so  affected  with  a  public  interest  as 
to  justify  the  Commission  in  nullifying  it.  It  could  not  be  anticipated 
that  the  contract  would  so  far  affect  the  financial  ability  of  the  station 
as  to  render  it  unable  to  operate  in  the  public  interest.  No  collateral 
attack  on  the  Commission's  decision  was  involved.  Whether  or  not 
the  regents  would  be  liable  on  the  contract  if  the  Commission  definitely 
refused  a  renewal  because  of  the  regents’  recognition  of  the  contract 
was  not  decided. 

The  decision  places  any  licensee  caught  in  a  similar  situation®  in 
an  extremely  uncomfortable  dilemma.  If  the  licensee  refuses  to  disavow 
the  contract,  the  Commission  will  deny  renewal  of  his  license;  if  he 

*A  similar  order  was  recently  handed  down  in  WOAX,  Inc.,  4  R.R.  3^  (1948). 

•  See,  e.g.,  the  statement  that  “the  operator  of  a  radio  broadcasting  station  is  the 
operator  of  a  public  utility,  and  thus  subject  to  regulation  as  any  other  public  utility 
engaged  in  interstate  transactions  would  be  under  .  .  .  the  Commerce  Clau.oe 
of  the  Federal  Constitution  .  .  .” 

•See  WOAX,  Inc.,  supra,  n.  1. 

In  the  Churchill  Tabernacle  case  (Churchill  Tabernacle  v.  F.C.C.,  160  F.  (2d) 
244  (App.  D.  C.,  1947))  the  licensee,  required  to  free  itself  of  a  contract  with  the 
former  owner  of  the  station,  appealed  and  the  Court  of  Appeals  held  that  the 
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does  disavow  it,  he  may  be  liable  for  breach  of  contract.  In  the  instant 
case,  too,  it  is  difficult  to  see  how  the  court’s  decision  is  not,  in  its 
practical  effect,  a  collateral  attack  on  the  Commission’s  ruling,  since 
the  Commission  had  held  that  for  the  regents  to  go  through  with  the 
contract  would  jeopardize  the  financial  position  of  the  station  so  as 
to  make  it  not  in  the  public  interest  to  renew  the  license.  The  “principle 
of  fair  accommodation  between  State  and  Federal  authority,  where  the 
powers  of  the  two  intersect”*  would  seem  to  call  for  greater  deference 
to  the  Commission’s  expertise  on  the  part  of  the  state  court. 

Hearings— Right  to  a  Hearing— Oral  Argument  (WJR,  The  Goodwill  Sta¬ 
tion,  Inc.  V.  F.C.C.,  U.  S.  Ct.  App.  D.  C.,  Nos.  9464  and  9495,  October  7, 
1948,  4  R.R.  2056,  2081). 

The  meaning  of  the  decision  of  the  Court  of  Appeals  in  L.  B.  Wilson, 
Inc.  V.  F.C.C.  (discussed  in  9  F.C.  Bar  J.  48)  is  further  defined,  and  the 
division  of  opinion  within  the  court  more  sharply  outlined,  by  the  two 
decisions  in  WJR  v.  FCC,  handed  down  six  months  after  the  Wilson 
case  although  argued  along  with  it  in  June,  1947. 

In  the  first  case  (No.  9464),  WJR  appealed  from  the  grant  with¬ 
out  hearing  of  the  application  of  Coastal  Plains  Broadcasting  Co.  for 
daytime  use  of  WJR’s  clear  channel  frequency,  and  from  the  Commis¬ 
sion’s  denial,  also  without  hearing,  of  WJR’s  petition  for  reconsideration. 
In  its  petition,  WJR  alleged  that  its  interference-free  service  area  would 
be  subjected  to  objectionable  interference  by  the  operation  of  the  Coastal 
Plains  station.  Its  engineering  affidavit  showed,  however,  that  the 
interference  would  occur  in  an  area  in  which  WJR’s  field  intensity 
averaged  32  microvolts  per  meter  or  less.  The  Commission  denied 
reconsideration  on  the  ground  that  WJR  was  protected  only  to  the 
100  uv/m  contour  daytime  and  that  the  area  which  it  sought  to  have 
protected  was  outside  this  contour. 

The  court,  in  a  lengthy  opinion  by  Chief  Judge  Stephens,  who  had 
written  the  decision  in  the  Wilson  case,  held  that  the  Commission  could 
not  without  a  hearing  determine  the  question  of  law  whether  the  allega¬ 
tions  of  WJR’s  petition,  assuming  their  truths  “showed”  objectionable 
interference  within  WJR’s  protected  contour.  It  was  “the  view  of  the 
majority  [of  the  court]  that  due  process  of  law,  as  guaranteed  by  the 
Fifth  Amendment,  requires  a  hearing,  including  an  opportunity  to  make 
oral  argument,  on  every  question  of  law  raised  before  a  judicial  or 
quasi-judicial  tribunal,  including  questions  raised  by  demurrer  or  as 
if  on  demurrer,  except  such  questions  of  law  as  may  be  involved  in 

Commission  should  have  found  some  way  to  achieve  its  ends  with  a  less  drastic  effect 
on  the  rights  of  the  former  owner. 

The  Commission’s  new  Rules  on  the  subject  (§§  3.109,  3i241,  3.641)  would  require 
modification  and  eventual  termination  of  outstanding  contracts  similar  to  that 
involved  in  the  Churchill  case. 

‘Radio  Station  WOW,  Inc.  v.  Johnson,  326  U.  S.  120,  132  (1945). 
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interlocutory  orders  such  as  orders  for  the  stay  of  proceedings  pendente 
lite,  for  temporary  injunctions  and  the  like.  A  ruling  upon  demurrer 
is  obviously  not  interlocutory.  .  .  The  due  process  guarantee  of 
hearing,  the  court  said,  “is  a  personal  right  of  access  to  the  courts  or  to 
administrative  tribunals,  a  right  at  the  minimum  to  present  one’s  claim 
of  injury  or  threatened  injury  and  to  be  heard  to  argue  in  support  of  the 
proposition  that  the  allegations  thereof,  assuming  their  truth,  are  legally 
cognizable,  i.e.,  state  a  ‘cause  of  action.’  This  right  of  hearing  accorded 
by  the  due  process  clause  is  one  of  the  few  rights  guaranteed  by  our 
Constitution  which  are  substantially  absolute.”  In  short,  the  court 
said,  the  due  process  clause  accords  every  person  who  claims  injury  or 
threat  of  injury  a  substantially  unconditional  right  of  access  to  judicial 
or  quasi-judicial  tribunals  to  the  extent  at  least  of  being  allowed  to 
present  his  claim  and  to  argue  that  the  allegations  thereof  if  true  entitle 
him  as  a  matter  of  law  to  relief.  The  court  could  not  determine  this 
question  and  thereby  condone  the  action  of  the  Commission  in  denying 
a  hearing. 

Judges  Bennett  Champ  Clark  and  Wilbur  K.  Miller  concurred  with 
Chief  Judge  Stephens.  Judge  Prettyman,  who  had  filed  a  concurring 
opinion  in  the  Wilson  case,  dissented,  and  he  was  joined  by  Judge  Edger- 
ton,  who  had  concurred  in  the  result  in  the  Wilson  case.  Judge  Pretty- 
man’s  view  was  “that  a  petition  for  intervention  ^  can  be  denied  without 
a  hearing,  if  the  petitioner  does  not  allege  any  fact  which  indicates  a 
threatened  damage  to,  or  modification  of,  some  existing  right  of  his,  or  a 
fact  which  at  least  presents  a  substantial  question  in  that  regard.”  The 
facts  alleged  in  WJR’s  petition,  even  if  true,  did  not  show  any  threatened 
interference  within  the  normally  protected  contour,  and  therefore  no 
damage  to  any  right  of  WJR  was  shown.  The  decision  of  the  majority. 
Judge  Prettyman  said,  would  require  extensive  revision  of  the  rules  of 
administrative  agencies,  and  it  was  interesting  to  note  that  apparently  no 
agency  had  thought  that  there  was  a  right  to  oral  argument  on  every 
petition  that  might  be  filed.  The  dissenting  opinion  concluded: 

“I  say  that  tribunals  have  some  measure  of  leeway  to  dispose  of  such  peti¬ 
tions  without  hearing,  if  they  do  not  even  raise  a  substantial  question  as  to 
the  petitioner’s  interest.  In  its  theoretical  concept,  the  court  seems  to  hold 
that  the  Constitution  protects  all  pleaders  against  stupidity,  laziness  or  in¬ 
eptness  with  the  written  word.  My  view  is  that  the  Constitution  requires 
him  who  wants  to  participate  in  a  pending  case  to  exert  at  least  a  modicum 
of  effort  and  to  indicate  in  writing  at  least  some  shadow  of  factual  ground 
for  his  prayer.” 

In  the  companion  case  (No.  9495)  the  facts  were  the  same,  except 
that  WJR  contended  that  the  grant  of  the  application  of  Southeastern 
Broadcasting  Company  would  cause  interference  wdthin  WJR’s  100 

‘While  WJR  had  filed  a  petition  for  recon.sideration  under  §  1.390,  Judge 
Prettyman  said  that  in  effect,  this  was  a  petition  to  inter\’ene. 
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uv/m  contour.  Southeastern  contended  that  WJR  had  not  alleged  any 
ground-wave  interference,  against  which  alone  WJR  was  protected. 
The  Commission  denied  WJR’s  petition  on  the  ground  that  its  rules  and 
standards  did  not  afford  protection  against  skywave  interference.  Fol¬ 
lowing  the  Wilson  and  the  WJR-Coastal  Plains  cases,  the  court  held 
that  WJR  was  entitled  to  a  hearing.  Judges  Prettyman  and  Edgerton 
concurred  on  the  ground  that  the  petition  presented  a  substantial  ques¬ 
tion  as  to  whether  the  Standards  do  give  protection  against  daytime  sky- 
wave  interference. 

Petition  for  certiorari  has  been  filed  in  the  Coastal  Plains  case. 

LicensM— Consideration  of  Amount  of  Sustaining  Time  to  be  Reserved 
by  Applicant  (Bay  State  Beacon,  Inc.  v.  F.C.C.,  U.  S.  App.  D.  C.,  No.  9766, 
December  20,  1948,  4  R.R.  2109). 

The  issues  in  this  case  were  outlined  in  the  June  issue  of  this  Journal 
(9  F.C.  Bar  J.  64).  It  will  be  recalled  that  appellant  attacked  a  grant  of 
a  competing  application  on  the  ground  that  the  Commission  had  based  its 
decision  upon  a  “quantitative  analysis”  of  the  respective  amounts  of 
time  to  be  devoted  to  commercial  programs  by  the  two  applicants.  In 
aflSrming  the  Commission’s  action  the  court,  through  District  Judge 
McGuire,  said  that  the  Commission  had  not  in  fact  predicated  its  decision 
upon  any  such  test,  although  this  factor  “undoubtedly  played  an  im¬ 
portant  part  in  leading  the  Commission  to  the  conclusion  it  finally 
reached.”  The  test  applied  was  “public  convenience,  interest  or  neces¬ 
sity”  and  the  Commission  had  found  upon  substantial  evidence  that  the 
successful  applicant  had  made  “a  more  realistic  approach  to  the  needs 
of  the  community  to  be  ser\Td”  in  its  plans.  To  argue  that  the  Com¬ 
mission  might  not  inquire  into  the  amount  of  sustaining  time  an  applicant 
proposes  to  reserve,  the  court  said,  “is  to  suggest  that  Congress  intended 
to  create  the  Commission  and  then  by  the  very  act  of  its  creation,  stultify 
and  immobilize  it  in  the  performance  of  the  specific  functions  that  called 
it  into  being.”  If  a  denial  of  a  license  would  be  violative  of  the  First 
Amendment,  “then  every  unsuccessful  applicant  would  have  the  right 
of  free  speech  throttled  and  abridged  .  .  .  ; — a  palpably  absurd  con¬ 
clusion.”  The  conclusion  is  indeed  absurd,  but  it  seems  irrelevant  to  the 
question  at  hand;  certainly  the  right  of  free  speech  imposes  some  limi¬ 
tations  upon  what  the  Commission  may  consider  in  granting  or  denying 
an  application,  although  those  limitations  may  not  have  been  exceeded 
in  the  instant  case. 

Renewal  of  License— Denial  of  Renewal  for  Misrepresentation  or  Failure 
to  Report  Facts  (Broadcasting  Service  Organization,  Inc.  v.  F.C.C.,  U.  S. 
App.  D.  C.,  No.  9690,  Nov.  24,  1948,  4  R.R.  2093). 

The  contentions  of  the  licensee  and  the  Commission  in  this  case 
were  summarized  in  the  June  issue  of  this  Journal  (9  F.C.  Bar  J.  62). 
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The  Court  agreed  with  the  licensee  and  rejected  the  arguments  of  the 
Commission,  holding  that  refusal  to  renew  a  license  on  the  basis  of  mis¬ 
representations  and  failure  to  report  facts  as  to  stock  ownership  was 
arbitrary,  capricious  and  unreasonable  where  there  was  no  evidence  in 
the  record  to  show  wilful  misrepresentation  and  the  record  supported  the 
licensee’s  contention  that  it  had  acted  in  good  faith  and  that  conceded 
mistakes  which  it  had  made  were  not  intentional  or  the  result  of  a  lack 
of  good  fajth,  and  where  it  was  conceded  that  there  could  have  been  no 
harmful  consequences  to  the  Commission  or  to  the  public  interest  as  a 
result  of  the  improper  reports.  The  court  distinguished  F.C.C.  v.  WOKO, 
Inc.,  329  U.  S.  223  (1946)  on  the  ground  that  the  WOKO  case  involved 
wilful  and  knowing  misrepresentations  made  with  a  definite  motive; 
the  court  said  that  no  motive  for  concealment  had  been  established  in 
the  instant  case,  but  that  the  Commission  had  had  to  resort  to  “inferences 
and  presumptions.”  The  court  also  took  notice  of  allegations  in  appel¬ 
lant’s  brief,  to  the  effect  that  the  Commission  in  1942  had  granted 
renewal  with  full  knowledge  of  certain  of  the  facts  upon  which  the  later 
refusal  to  renew  was  based.  Although  Commission  counsel  had  denied 
categorically  that  the  Commission  had  knowledge  of  the  facts  in  1942, 
no  further  explanation  was  attempted  and  the  brief  was  silent  on  the 
point;  the  court  said  that  “In  effect,  then,  appellant’s  claim  is  uncon¬ 
troverted.  .  .  .”  The  court  did  not  hold  that  “once  forgiven,  a  licensee 
should  always  thereafter  be  forgiven  for  irregularity  in  compliance  with 
statute  or  with  rule  or  regulation”. 

Judge  Edgerton  dissented.  He  thought  the  Commission’s  findings 
that  the  licensee  had  wilfully  made  false  statements  were  supported 
by  substantial  evidence.  Even  if  the  falsehoods  had  been  merely  reck¬ 
less  or  negligent.  Judge  Edgerton  said,  “The  Communications  Act  does 
not  forbid  the  Commission  to  regard  mere  indifference  to  the  truth  as 
contrary  to  the  public  interest.” 

Petition  for  certiorari  is  expected  to  be  filed  in  this  case. 

Right  of  Privacy— Radio  Broadcasts— Mattors  of  Public  Interest  (Smith  v. 
Doss,  Alabama  Supreme  Court,  Oct.  7,  1948,  37  So.  (2d)  118). 

Plaintiffs  brought  this  action  for  damages  for  violation  of  their 
“right  of  privacy”  ^  against  defendant,  licensee  of  Station  WJRD, 
Tuscaloosa,  Alabama.  Defendant  in  1946  had  broadcast  an  account, 
based  on  fact,  of  the  disappearance  some  forty  years  before  of  plaintiffs’ 
father,  of  the  trial  of  another  man  for  his  murder,  and  of  the  return  to 
Tuscaloosa  in  1930  of  the  body  of  the  missing  man,  who  had  lived  for 
twenty-five  years  in  California  and  eventually  died  a  natural  death.  The 
court  recognized  the  existence  of  the  right  of  privacy,  but  recognized  also 
the  limitation  on  the  doctrine — ^that  “the  right  of  privacy  does  not  pro¬ 
hibit  the  broadcast  of  matter  which  is  of  legitimate  public  or  general 
^  For  other  discussion  of  the  right  of  privacy  see  p.  136,  supra. 
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interest.”  The  court  said  that  “Freedom  of  speech  in  broadcasting  like 
freedom  of  the  press,  among  other  things,  is  to  preserve  untrammeled  a 
vital  source  of  public  information.”  While  the  court  sympathized  with 
the  feelings  of  the  plaintiffs  (who  were  women),  it  held  that  the  broadcast 
was  the  subject  of  legitimate  public  interest.  “By  his  own  acts”  the 
father  had  made  himself  a  public  character,  and  “The  passage  of  time 
could  not  give  privacy  to  his  acts  because  the  story  of  John  Lindgren  is  a 
part  of  the  history  of  the  community.” 

Telegraph  Companies— Failure  to  Deliver  Message  in  Time— Damages 
(McMenamy  v.  Western  Union  Telegraph  Co.,  City  Court  of  Albany, 
1948,  83  N.  Y.  S.  (2d)  565). 

On  August  2, 1947  a  tip  on  a  horse  race  to  be  run  later  in  the  day  in 
Chicago  was  sent  to  plaintiff  by  telegram  from  Baltimore.  The  telegram 
was  not  delivered  until  August  4.  Plaintiff  brought  suit  against  the 
telegraph  company,  alleging  that  if  the  telegram  had  been  received  in 
time  she  would  have  placed  a  $100  bet  on  the  horse,  which  had  in  fact 
won.  The  court  dismissed  the  complaint,  relying  on  the  established 
rule  in  telegraph  cases  that  speculative,  contingent  and  remote  damages 
cannot  be  recovered  for  delay  in  delivering  a  telegram.  Since  the  bet 
could  not  have  been  legally  placed,  plaintiff  was  not  entitled  to  recover 
even  the  cost  of  the  telegram  or  the  amount  she  paid  for  the  tip. 

Telegraph  Companies— Right  to  Discontinue  Service  (McBride  v.  Western 
Union  Telegraph  Co.,  Court  of  Appeals,  Ninth  Circuit,  Dec.  1,  1948, 
4  R.R.  2105). 

McBride  had  been  in  the  business  of  transmitting  race  track  news 
from  eastern  cities  to  points  in  California  over  Western  Union  facilities. 
Western  Union  discontinued  this  service  after  notification  by  the  Attorney 
General  of  California  and  by  the  Sheriff  of  Kem  County,  California,  that 
the  information  was  being  received  by  bookmakers  and  used  in  the  illegal 
making  of  race  track  bets.  Western  Union’s  tariff  provided  that  service 
could  be  discontinued  when  the  company  received  notice  that  the  service 
was  being  supplied  contrary  to  law.  McBride  contended  that  he  was 
engaged  in  a  legitimate  business.  The  court  assumed  the  truth  of  this  but 
held  that  it  was  irrelevant,  since  the  company  had  been  advised  that  the 
information  was  being  used  illegally  by  the  recipients.  “It  is  not  neces¬ 
sary  that  there  be  a  guilty  participating  of  the  sender  of  the  mes¬ 
sages.  .  .  .”  The  notifying  officers  were  not  required  to  supply  to  the 
company  the  probative  facts  upon  which  they  relied  in  giving  notice  of 
the  illegal  use  and  which  would  have  to  be  adduced  in  any  prosecution 
of  the  bookmakers.  The  contention  that  the  telegraph  company  was 
required  “to  disregard  the  notices  of  law  enforcement  officers  because 
they  concern  a  past  wrongdoing  and  treat  it  [sic]  as  beginning  de  novo 
a  litigation  for  the  supplying  of  the  telegraphic  drop  services  which  the 
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company  refuses  him”  was  rejected.  The  company  was  justified  in 
relying  on  the  notices  of  the  law  enforcement  officers. 

The  court  also  held  that  McBride  was  entitled  to  bring  the  suit  to 
compel  restoration  of  service  in  his  own  name  and  that  §  406  of  the  Com¬ 
munications  Act  did  not  require  the  suit  to  be  brought  by  the  Attorney 
General  on  relation  of  McBride.  While  §  406  refers  to  a  “writ  of 
mandamus”,  Rule  81(b)  of  the  Federal  Rules  of  Civil  Procedure  has 
abolished  writs  of  mandamus  and  substituted  a  motion  or  complaint. 

Subsequent  to  the  decision  the  Commission  requested  the  Bell  Sys¬ 
tem  Companies  to  file  tariff  regulations,  similar  to  those  contained  in 
Western  Union’s  tariff,  to  reflect  the  existing  policies  and  practices  of  the 
Bell  Companies  against  furnishing  services  to  persons  using  the  same 
for  unlawful  purposes. 

Authority  of  Interstate  Commerce  Commission  to  Consider  Past  Perform¬ 
ance  in  Passing  on  New  Application  (Watson  Bros.  Transportation  Co., 
Inc.,  Extension— U.  S.  Highway  81,  Interstate  Commerce  Commission, 
Division  5,  Oct.  22,  1948,  No.  MC-70451  (Sub-No.  47)).* 

Whether  the  Federal  Communications  Commission  may  consider  past 
performance  of  a  licensee  in  passing  on  an  application  for  renewal  of  a 
license  or  for  a  different  license  is  a  question  which  has  been  argued  for 
many  years  and  is  still  unsettled.  A  similar  point  was  raised  before 
Division  5  of  the  Interstate  Commerce  Commission  in  the  above-entitled 
proceeding  and  disposed  of  rather  summarily.  The  applicant  had  applied 
for  certificates  of  public  convenience  and  necessity  authorizing  operation 
as  a  common  carrier  by  motor  vehicle.  The  applications  were  heard  by 
joint  boards  w'hich  recommended  that  certificates  be  issued  authorizing 
substantially  the  operations  requested.  By  order  of  January  16,  1947 
the  Commission  on  its  own  motion  reopened  the  proceedings  for  further 
hearing  “solely  with  respect  to  applicant’s  fitness  properly  to  perform  the 
service  and  its  willingness  to  conform  to  the  provisions  of  the  act  and 
our  rules  and  regulations  thereunder.”  At  the  hearing,  evidence  was  in¬ 
troduced  to  show  operations  allegedly  conducted  by  applicant  without 
authority,  violations  of  the  Motor  Carrier  Act  and  violations  of  state 
laws.  Applicant  moved  to  dismiss  the  proceeding  as  instituted  by  the 
order  of  January  16,  1947,  contending  that  the  Commission  was  “im¬ 
properly  and  without  authority  of  law”  attempting  to  establish  violations 
of  its  rules  and  regulations  “collaterally”  in  proceedings  involving  ap¬ 
plications  filed  under  §  207(a)  of  the  Motor  Carrier  Act,  whereas  the 
Commission  was  directed  by  statute  to  establish  such  violations  by 

*  This  report  will  not  be  printed  in  full  in  the  permanent  series  of  the  Motor 
Carrier  Reports  of  the  Commission. — Note  by  the  Commission. 
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specific  procedures  set  forth  in  §§  212(a)  and  222 J  The  Commission’s 
action  was  contended  to  represent  “a  radical  and  improper  departure  from 
the  procedure  established  by  the  Commission  in  the  administration  of 
Part  II  of  the  act.”  The  Commission  rejected  these  contentions,  saying: 

“So  far  as  here  material,  we  are  directed  by  the  provisions  of  Section 
207(a)  to  issue  a  certificate  to  an  applicant  only  if  it  is  found  fit,  willing, 
and  able  properly  to  perform  the  proposed  service  and  to  conform  to  the 
provisions  of  Part  II  of  the  act  and  our  rules  and  regulations  thereunder. 
While  it  is  true  that  sections  212(a)  and  222  provide  certain  courses  of 
action  which  we  may  pursue  in  the  event  of  a  motor  carrier’s  failure  to 
comply  with  our  rules  and  regulations,  these  sections  apply  only  to  existing 
operations.  The  instant  proceedings  concern  future  operations  and  the 
establishment  of  past  violations  in  respect  of  existing  operations,  with  a  view 
to  determining  the  question  of  fitness,  is  proper.  We  have  considered 
evidence  of  violations  of  the  act  in  application  proceedings  too  numerous  to 
mention.  While  in  most  of  these  cases  such  evidence  has  been  deemed  in¬ 
sufficient  to  warrant  denial  of  authority,  in  several  instances  the  particular 
applicants  have  been  found  unfit,  and  the  applications  have  been  denied  in 
whole  or  in  part.  See  Folker  Extension  of  Operations — Coal,  34  M.C.C.  449, 
and  Hughes  Transp.  Inc.,  Extension — Southeastern  States,  46  M.C.C.  603. 
Clearly  we  would  be  derelict  in  our  duties  if  we  were  to  close  our  eyes  to 
past  violations  in  determining  the  question  of  an  applicant’s  fitness.  The 
overruling  of  this  motion  was  proper  and  is  affirmed.” 

Action  in  Cases  Previously  Noted 

The  injunction  in  Alden-Rochelle,  Inc.  v.  ASCAP  (80  F.  Supp.  888, 
9  F.C.  Bar  J.  91)  has  been  amended  (80  F.  Supp.  900).  ASCAP  is  not 
required  to  divest  itself  of  motion  picture  music  performance  rights, 
but  is  restrained  from  attempting  to  enforce  such  rights  “as  long  as 
ASCAP  continues  as  an  illegal  combination  and  monopoly”  in  violation 
of  the  anti-trust  laws.  ASCAP  members  are  enjoined  from  attempting 
to  enforce  against  anyone  motion  picture  performing  rights  of  any  musi¬ 
cal  composition  of  which  they  have  granted  the  motion  picture  synchroni¬ 
zation  rights  to  the  motion  picture  producer.  Notice  of  appeal  has  been 
filed  in  this  case. 


^  §  212,  49  U.S.C.  §  312,  deals  with  suspension,  change  or  revocation  of  a  certificate 
for  wilful  failure  to  comply  with  any  provision  of  the  Act  or  with  the  Commission’s 
niles  and  regulations.  §  222,  49  U.S.C.  §  322,  prescribes  criminal  sanctions  and  in¬ 
junction  actions  for  violations. 
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RECENT  COMMISSION  DECISIONS 

Assignment  of  License— Avco  Rule— Necessity  for  Separation  of  Stations 
Included  in  Single  Assignment  (Dorothy  S.  Thackrey,  4  R.R.  890). 

Dorothy  S.  Thackrey,  owner  of  all  of  the  stock  of  two  corporations 
— one  the  licensee  of  KLAC,  Los  Angeles,  and  permittee  of  KLAC-TV, 
and  the  other  the  licensee  of  KYA,  San  Francisco — entered  into  an 
agreement  to  sell  all  of  her  stock  in  the  corporations  to  Warner  Bros. 
Pictures,  Inc.,  for  a  lump  sum  consideration  of  $1,045,000.  No  valuation 
was  placed  on  the  stock  per  share  or  separately  on  the  total  stock  of 
each  corporation,  nor  was  a  separate  consideration  provided  for  each  of 
the  three  stations  in  the  applications  filed  with  the  Commission.  A 
potential  competitive  applicant  for  the  television  station  filed  a  petition 
requesting  that  the  parties  be  required  to  state  a  separate  consideration 
for  each  of  the  stations  involved  so  as  to  permit  competitive  applications 
to  be  filed  for  any  one  of  them.  It  was  contended  that  the  Commission 
in  the  Avco  Case  itself  had  indicated  that  separation  would  be  required 
and  that  “package  deals”  would  not  be  tolerated;  that  the  Commission 
had  in  fact  required  separation  in  other  cases,  and  that  such  a  requirement 
was  necessary  to  permit  the  Commission  to  determine  whether  there  was 
trafficking  in  licenses.  The  Commission  denied  the  petition.  While  the 
Commission  had  in  some  instances  requested  separation  in  cases  of 
combination  sales,  in  other  and  more  numerous  cases  it  had  not  done  so, 
and  there  was  no  rule,  decision  or  formal  interpretation  requiring  sepa¬ 
ration.^  The  decision  pointed  out  that  denial  of  the  petition  did  not  pre¬ 
clude  the  Commission  in  passing  on  the  merits  of  the  transfer  applications 
from  securing  full  information  as  to  the  portion  of  the  purchase  price 
allocable  to  each  of  the  several  stations  in  determining  whether  the  trans¬ 
fers  were  in  the  public  interest.  Commissioner  Jones  dissented. 

Construction  Permits— Effect  of  Death  of  Partner  in  Concern  Holding 
Permit  (Lacy-Potter  Television  Broadcasting  Co.,  4  R.R.  893). 

A  construction  permit  for  a  television  station  in  Dallas,  Texas,  was 
issued  to  a  partnership  composed  of  Lacy  and  Potter.  Before  construc¬ 
tion  was  commenced,  Lacy  suffered  a  heart  attack  from  which  he  died 
six  weeks  later.  After  a  delay  of  some  months,  during  which  construc¬ 
tion  was  held  in  abeyance,  Lacy’s  widow  decided  to  go  on  with  the 
construction,  and  in  her  capacity  as  executrix  entered  into  a  partnership 
agreement  with  Potter.  Applications  for  extension  of  construction  time 
and  for  consent  to  involuntary  assignment  were  filed.  Two  applicants  for 
the  remaining  television  channel  in  Dallas  sought  to  have  these  appli- 

*  Reference  was  not  made  to  the  decision  in  Beacon  Broadcastii^  Co.,  Inc., 
4  R.R.  417,  released  June  9,  1948,  in  which  the  Commission  held  unanimously  that 
a  licensee  holding  AM  and  FM  grants  in  the  same  community  would  not  be  required 
to  separate  them  for  purposes  of  a  proposed  transfer. 
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cations  of  Lacy-Potter  thrown  into  a  comparative  hearing.  It  was 
argued  that  the  original  partnership  was  automatically  dissolved  by 
Lacy’s  death  and  that  therefore  there  w.is  no  entity  legally  capable  of 
going  forward  with  the  construction  and  operation  of  the  station,  espe¬ 
cially  since,  as  it  was  alleged,  Lacy  did  not  intend  the  television  business 
to  go  forward  in  the  event  of  his  death.  The  Commission  said  that 

“Irrespective  of  the  question  of  dissolution  by  death,  the  Commission 
does  not  consider  a  permit  or  license  issued  to  a  partnership  forfeited  by  the 
death  of  a  partner.  To  hold  otherwise  would  jeopardize  a  large  number  of 
outstanding  permits  and  licenses  and  would,  in  effect,  compel  permittees 
and  licensees  to  do  business  under  the  corporate  form  to  avoid  the  hazards 
of  partnership  operation.” 

The  failure  of  Lacy  to  provide  by  will  for  the  continuance  of  the  television 
project  did  not  preclude  assignment  of  the  permit.  The  other  pending 
applicants  were  not  entitled  to  a  comparative  hearing,^  and  there  was  no 
need  for  a  hearing  as  to  the  qualifications  of  the  new  partnership.  While 
there  had  not  been  compliance  with  the  provisions  of  §  1.323(a)  of  the 
Rules,  requiring  prompt  notification  of  the  death  of  Lacy  and  filing  of 
an  application  for  consent  to  involuntary  assignment  within  30  days,  the 
Commission  waived  these  requirements  because  of  mitigating  circum¬ 
stances. 

Political  Broadcasts— Equality  of  Opportunity— Primary  and  General 
Elections  (Sam  Morris,  4  R.R.  885). 

Whether  the  “equal  opportunities”  provision  of  §  315  of  the  Com¬ 
munications  Act  ^  requires  a  broadcast  station  to  make  time  available  to 
a  candidate  in  a  general  election  because  it  has  made  time  available  to  a 
candidate  for  the  nomination  for  the  same  office  in  the  primary  election 
was  ruled  upon  by  the  Commission  in  two  letters  made  public  in  October, 
1948.  The  question  was  raised  by  the  attempts  of  Sam  Morris,  a  candi¬ 
date  for  the  Senate  on  the  Prohibition  Party  ticket,  to  obtain  radio  time 
from  Texas  stations.  Mr.  Morris  contended  that  the  stations  were  obli¬ 
gated  to  make  time  available  to  him  because  .they  had  sold  time  to  an 
unsuccessful  candidate  for  the  Democratic  nomination  for  Senator  before 
the  primary  election. 

The  Commission  said  that  Mr.  Morris  was  not  entitled  to  the  facili¬ 
ties  he  requested  on  the  basis  of  their  prior  use  by  the  Democratic  candi¬ 
date,  but  as  a  legally  qualified  candidate  was  entitled  to  such  use  of  the 

*  An  applicant  for  a  new  construction  permit  is  not  entitled  to  a  comparative 
hearing  with  an  applicant  for  extension  of  construction  permit :  Bremer  Broadcasting 
Corp.,  3  R.R.  1579  (1947) ;  Don  Lee  Broadca.sting  System,  4  R.R.  100  (1948) ;  Allen¬ 
town  Broadca.sting  Co.,  4  R.R.  196  (1948);  National  Broadcasting  Co..  4  R.R.  643 
(1948):  nor  with  an  applicant  for  transfer  of  control:  Beacon  Broadcasting  Co., 
Inc.,  4  R.R.  417  (1948). 

*See  Peterson,  Political  Broadcasts,  9  F.C.  Bar  J.  20  (1948). 
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facilities  as  might  have  been  or  might  be  afforded  to  other  legally  qualified 
candidates  in  the  general  election.  The  Commission  believed  that  while 
both  primary  elections  and  general  elections  were  comprehended  within 
§315/  such  elections  must  be  considered  independently  of  each  other 
and  equal  opportunities  need  be  afforded  only  to  legally  qualified  candi¬ 
dates  for  the  same  office  at  the  same  election.  The  Commission  pointed 
out  that,  without  regard  to  §  315,  “elementary  principles  of  fairness  may 
dictate  that  a  station  which  has  afforded  considerable  time  during  the 
primary  to  candidates  for  nomination  as  the  candidate  of  a  party  for  a 
particular  office  should  make  a  reasonable  amount  of  time  available  to 
candidates  for  that  office  in  the  general  election.”  Discrimination  or 
partisanship  are  of  course  to  be  avoided. 

Practice  and  Procedure— Amendments  to  Applications— Standing  to 
Oppose— "Good  Cause"  (Rock  River  Valley  Broadcasting  Co.,  4  R.R.  841). 

(1)  An  applicant  for  a  particular  frequency,  whose  application  is 
pending,  has  standing  to  oppose  a  petition  of  another  applicant  for  leave 
to  amend  to  the  same  frequency,  where  allowance  of  the  amendment 
would  make  the  two  applications  mutually  exclusive.  Section  1.745  of 
the  Rules  permits  review  of  rulings  of  the  Motions  Commissioner  on 
petition  of  “any  interested  party”,  and  does  not  limit  the  right  to  object 
to  parties  to  the  original  proceeding. 

(2)  Whatever  practice  may  have  been  followed  in  the  past, 
§  1.365(a)  requires  a  showing  of  “good  cause”  for  the  allowance  of  an 
amendment  where  the  question  is  raised  by  a  party  opposing  the 
amendment. 

Practice  and  Procedure— Multiple  Applications  (Scripps-Howard  Radio, 
Inc.,  4  R.R.  1009). 

On  March  4,  1948,  the  Commission  issued  a  decision  denying  the 
application  of  Scripps-Howard  for  a  construction  permit  for  a  new  AM 
station  in  Cincinnati,  Ohio.  On  October  20,  petitions  for  rehearing  were 
granted,  the  decision  set  aside  and  the  record  reopened.  In  the  meantime, 
on  September  27,  Scripps-Howard  had  filed  an  application  for  approval 
of  transfer  of  control  to  it  of  the  licensee  of  WVLK,  Versailles,  Kentucky, 
and  the  latter  had  simultaneously  filed  an  application  to  move  the 
station  to  Cincinnati.  Scripps-Howard  requested  that  these  two  applica¬ 
tions  be  treated  as  mutually  contingent  and  placed  in  the  pending  file 
until  final  action  had  been  taken  in  the  earlier  proceeding.  The  Com¬ 
mission,  how'ever,  held  that  the  rule  against  multiple  applications  applied, 
and  required  Scripps-Howard  to  elect  which  application  it  desired  to 
prosecute  and  to  dismiss  the  other.  Commissioners  Walker  and  Hyde 
dissented. 

‘  As  to  the  applicability  of  §  315  to  primary  elections,  see  Peterson,  supra. 
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Practice  and  Procedure— Renewal  of  License— Hearing— Opportunity  to 
Achieve  Compliance— Administrative  Procedure  Act  (The  Northern  Corp. 
(WMEX),  4  R.R.  942). 

In  its  earlier  memorandum  opinion  in  this  case,  digested  in  9  F.C. 
Bar  J.  56,  the  Commission  held  that  §9(b)  of  the  Administrative  Pro¬ 
cedure  Act  ‘  was  inapplicable  to  a  case  where  an  application  for  renewal 
of  license  was  set  down  for  hearing  because  of  alleged  past  conduct  of 
the  licensee.  This  holding  was  reaffirmed  in  the  present  opinion,  released 
November  3.  The  Commission  said  that  the  second  sentence  of  §9(b) 
was  “intended  to  avoid  possible  improvident  use  of  powers  of  suspension, 
revocation,  withdrawal,  or  other  form  of  summary  termination  of  license 
where  technically  the  agency  has  statutory  authority  to  exercise  such 
powers,  but  where  in  the  light  of  the  particular  facts  presented  the  actual 
exercise  of  such  powers  would  be  unduly  harsh  unless  opportunities  of  the 
type  set  out  in  the  second  sentence  of  §9(b)  were  first  afforded.”  The 
purpose  and  intent  of  §9(b)  were  believed  to  be  “not  to  use  drastic 
powers  to  deal  with  little  defaults”.  This  seems  an  unduly  broad  inter¬ 
pretation  of  the  language  of  §  9(b),  but  the  Commission  held  that  in  any 
event  the  case  fell  within  the  exceptions  of  cases  of  “willfulness”  and 
“public  interest”.  In  determining  whether  or  not  renewal  should  be 
denied  because  of  past  conduct,  an  “opportunity  to  achieve  compliance” 
is  meaningless. 

The  Commission  also  held  that  the  provision  of  §  5(b)  of  the  Admin¬ 
istrative  Procedure  Act  that  the  agency  should  afford  opportunity  for 
“submission  and  consideration  of  facts,  arguments,  offers  of  settlement,  or 
proposals  of  adjustment  where  time,  the  nature  of  the  proceedings,  and 
the  public  interest  permit”  was  inapplicable  to  a  situation  such  as  the 
one  presented,  and  in  any  case  petitioner  had  had  an  opportunity  to  con¬ 
sult  with  the  Commission  staff. 

Special  Temporary  Authorizations— Standard  Broadcast  Stations  (Station 
WNYC,  4  R.R.  888). 

In  June,  1948  the  Commission  amended  its  Rule  §  1.324,  effective 
August  16,  1948,  to  provide  that  applications  for  special  temporary 
authority  would  no  longer  be  accepted  from  standard  broadcast  stations. 
The  reasons  for  the  Commission’s  action  were  set  out  in  a  Report  (Docket 
No.  8722,  1  R.R.  ^  91:15).  Commissioner  Hyde  dissented  from  this  Re¬ 
port  and  from  the  order  denying  reconsideration. 

‘The  .seoond  sentence  of  §  9(b)  reads  as  follows:  “Except  in  cases  of  willfulness 
or  those  in  which  public  health,  interest,  or  safety  requires  otherwise,  no  withdrawal, 
suspension,  revocation,  or  annulment  of  any  license  shall  be  lawful  unless,  prior  to 
the  institution  of  agency  proceedings  therefor,  facts  or  conduct  which  may  warrant 
such  action  shall  have  been  called  to  the  attention  of  the  licensee  by  the  agency  in 
writing  and  the  licensee  shall  have  been  accorded  opportunity  to  demonstrate  or 
achieve  compliance  with  all  lawful  reqtiircments.” 
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On  September  30  the  City  of  New  York  requested  a  waiver  of 
§  1,324  in  order  to  permit  its  municipal  radio  station,  WNYC,  to  stay  on 
the  air  for  the  purpose  of  broadcasting  election  returns  on  Novem¬ 
ber  2-3.  While  WNYC  is  a  daytime-only  station,  it  had  been  operating 
until  10  p.m.  E.S.T.,  using  a  directional  antenna,  under  a  special  service 
authorization  expiring  March  2, 1949. 

The  Commissioner  in  a  letter  dated  October  27,  1948  denied  the 
request,  saying  that  “it  could  not  make  an  exception  to  its  established 
policy  declining  to  permit  any  waiver  of  this  section.”  If  any  exception 
were  made,  the  Commission  said,  “there  would  be  no  reason  for  refusing 
to  grant  waivers  in  any  number  of  other  cases  and  thus  the  very  purpose 
for  which  the  amendment  to  this  rule  was  adopted  would  be  defeated.” 
Commissioners  Walker  and  Sterling  did  not  participate  and  Commis¬ 
sioners  Jones  and  Hennock  dissented.  It  will  be  noted  that  Commis¬ 
sioner  Hyde  did  not  dissent.  Commissioner  Jones  felt  that  the  STA  rules 
had  been  broken  by  special  service  authorizations  (SSA)  to  WNYC  and 
to  WIHL,  Hammond,  La.  Fundamentally,  he  said,  there  is  no  distinction 
between  such  grants  and  the  STA  grants.  Commissioner  Hennock  ex¬ 
pressed  her  dissenting  views  at  greater  length.  She  emphasized  the  im¬ 
portant  service  which  WNYC  had  rendered  to  the  people  of  New  York 
for  the  past  24  years  in  broadcasting  complete,  accurate  and  up-to-the 
minute  returns  on  the  local  New  York  City  elections.  Under  these  circum¬ 
stances  she  felt  that  the  application  of  the  City  of  New  York  merited 
favorable  consideration  unless  there  were  overwhelming  counter  consid¬ 
erations.  Commissioner  Hennock  noted  that  “the  Commission  has 
granted  temporary  authority  in  other  special  situations  after  the  promul¬ 
gation  of  the  amendment  to  Section  1.324  of  the  Rules.” 

While  Commissioner  Hennock  did  not  identify  the  cases  to  which 
she  referred,  one  such  instance  is  the  granting  to  Benson  Polytechnic  High 
School,  Portland,  Oregon,  licensee  of  daytime-only  standard  station 
KBPS,  of  authority  to  operate  after  hours  on  several  Friday  evenings  in 
order  to  broadcast  football  games.  Apparently  no  interference  was 
involved.  KBPS  operates  on  1450  kc,  a  local  channel,  while  WNYC  is 
on  830  kc,  a  clear  channel.  Both  are  non-commercial  stations. 

A  petition  for  further  rule-making  proceedings  and  for  amendment 
of  §  1.324  so  as  to  reinstate  STA’s  has  been  filed  by  WNYC  and  four 
universities  or  colleges,  licensees  of  limited-time  stations. 

Telegraph  Companies— International  Telegraph  Operations  (American 
Communications  Assn.,  C.I.O.  v.  Western  Union  Telegraph  Co.,  Docket 
No.  9058,  Oct.  27,  1948). 

The  American  Communications  Association — C.I.O.  filed  a  formal 
complaint  against  Western  Union,  complaining  of  Western  Union’s  estab¬ 
lishment  of  a  direct  telegraph  circuit  from  Philadelphia  to  London  and 
establishment  or  proposed  establishment  of  similar  direct  circuits  from 
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other  points  in  the  United  States  to  various  foreign  points,  and  of  the 
transfer  by  Western  Union  to  its  Landlines  Division  of  certain  work  and 
functions  formerly  performed  by  the  Service  Department  of  its  Cable 
Division.^  These  acts  were  claimed  to  be  in  violation  of  the  divestment 
provisions  of  §  222(c)  (2)  of  the  Communications  Act  and  of  the  Commis¬ 
sion’s  order  in  the  Western  Union-Postal  Telegraph  merger,  10  F.C.C.  148, 
171  (1943).  It  was  said  that  by  these  acts  Western  Union’s  domestic  and 
international  operations  were  merged  to  such  an  extent  as  to  make  divest¬ 
ment  impossible,  and  as  to  cause  the  cable  system  to  lose  its  identity  as  a 
separate  entity.  It  was  also  argued  that  the  acts  constituted  an  unlawful 
discrimination  against  other  international  carriers  which  were  unable  to 
establish  direct  circuits  from  points  within  the  United  States  to  points 
outside  the  United  States  and  constituted  an  unlawful  merger  of  a  do¬ 
mestic  and  an  international  carrier.  Western  Union  denied  the  charges 
while  admitting  that  it  had  been  routing  international  traffic  from  all 
points  in  the  United  States  to  its  Philadelphia  reperforator  switching 
center  from  which  the  traffic  was  automatically  relayed  on  landline  cir¬ 
cuits  to  New  York,  and  that  certain  work  had  been  transferred  from  its 
cable  division  to  its  landlines  division. 

The  Commission  said  that  "Essentially,  the  complaint  of  the  Union 
is  directed  against  the  use  by  Western  Union  of  an  automatic  relay  at 
New  York  City  for  the  interconnection  of  its  United  States  landlines  and 
its  ocean  cables.”  The  Commission  could  find  nothing  in  the  Communi¬ 
cations  Act  or  in  its  order  which  prohibited  this.  No  unlawful  merger  or 
loss  of  identity  was  seen,  nor  could  the  Commission  perceive  how  the 
acts  complained  of  would  make  impossible  divestment  by  Western  Union 
of  its  international  operations.  The  operating  arrangements,  the  Com¬ 
mission  said,  could  be  made  effective  between  Western  Union  landlines 
and  any  international  carrier,  and  in  fact  such  an  arrangement  had  been 
made  with  RCA  Communications,  Inc.  No  merit  was  found  in  the  charge 
of  discrimination  against  other  international  carriers. 

Telephone  Companies— Division  of  Charges— Practice  and  Procedures 
(In  the  Matter  of  RCA  Communications,  Inc.,  Oct.  20,  1948). 

RCA  Communications,  Inc.,  filed  a  petition  under  §  201(a)  of  the  Act 
and  §  1.721  of  the  Commission’s  Rules  and  Regulations  requesting  a  hear¬ 
ing  to  determine  the  division  of  charges  to  be  established  between  RCAC 
and  the  Mutual  Telephone  Company  of  Hawaii  applicable  to  telephone 
service  to  and  from  Hawaii,  and  requesting  that  the  Commission  issue 
an  interim  order  establishing  a  65%-35%  division  between  October  1, 
1948  and  the  date  of  the  Commission’s  final  order.  The  Commission  held 
that  it  was  without  authority,  prior  to  a  hearing,  to  grant  any  such  tem¬ 
porary  or  interim  relief  as  that  requested  by  RCAC.  On  the  question  of 

^Additional  complaints  with  respect  to  certain  operating  practices  of  Western 
Union  were  held  for  further  investigation. 


156  Journal  of  the  Federal  Communications  Bar  Association 


Mutual's  time  to  answer,  it  was  held  that  the  petition  in  question  was 
not  a  “complaint”  under  §  208  of  the  Act  and  §§  1.571  to  1.590  of  the 
Commission’s  Rules  and  Regulations  because  it  did  not  involve  anything 
done  or  omitted  to  be  done  by  Mutual  in  contravention  of  any  provision 
of  the  Act. 


appellants  argue  that,  because  television  was  unknown  or,  at 
■I-  least,  not  practicably  usable,  when  the  Liquor  Control  Act  and  its 
pertinent  amendments  were  enacted,  the  legislature  could  not  have  in¬ 
tended  to  subject  to  the  Board’s  supervision  and  regulation  exhibitions 
by  television.  The  contention  is  without  merit.  In  Commonwealth  v. 
Quaker  City  Cab  Co.,  287  Pa.  161,  134  A.  404,  the  question  was  whether 
a  taxicab  company  was  liable  for  the  gross  receipts  tax  which  Section 
23  of  the  Act  of  June  1,  1889,  P.L.  420,  431,  imposed  upon  ‘trans¬ 
portation  companies.’  Although  taxicabs  were  unheard  of  when  the 
Act  of  1889  was  passed,  such  a  company  was  held  (29  Dauphin  90) 
to  be  a  ‘transportation  company’  within  the  intent  of  the  Act  and, 
therefore,  liable  for  the  tax.  In  affirming,  this  court  said  (pp.  165- 
166), — ‘True,  taxicab  companies  are  not  mentioned  for  the  obvious 
reason  that  in  1889  there  were  none.  But  the  statute  is  prospective 
and  expressed  in  broad  language  so  as  to  embrace  such  companies  when 
formed  and  operated  as  common  carriers.  “A  general  law  may,  and 
frequently  does,  originate  in  some  particular  case  or  class  of  cases 
which  is  in  the  mind  of  the  legislature  at  the  time,  but  so  long  as  it  is 
expressed  in  general  language  the  courts  cannot,  in  the  absence  of 
express  restrictions,  limit  its  application  to  those  cases,  but  must  apply 
it  to  all  cases  that  come  within  its  terms  and  its  general  purpose  and 
policy.  Hence  statutes  framed  in  general  terms  apply  to  new  cases  that 
arise,  and  to  new  subjects  that  are  created,  from  time  to  time,  and 
which  come  within  their  general  scope  and  policy.  .  .  25  R.C.L. 

p.  778.’  In  the  Quaker  City  Cab  Co.  case,  this  court  also  quoted  with 
approval  from  Commonwealth  v.  Hawkins,  14  Dist.  Rep.  592,  where 
Mr.  Justice  Frazer  .  .  .,  in  construing  a  statute  of  1868  authorizing 
municipal  imposition  of  a  license  fee  on  ‘wagons,  carts,  cars,  drays, 
coaches,  omnibuses  and  every  other  description  of  carriages,’  held  that 
the  terminology  embraced  automobiles  and  that  it  was  ‘not  material’ 
that  they  were  unknown  when  the  statute  was  enacted.  .  .  .” 

— Philadelphia  Retail  Liquor  Dealer*  Aa$ociation  v.  Pennaylvania 
Liquor  Control  Board,  360  Pa.  269,  273-4  (1948). 
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CASES  PENDING  IN  THE  COURTS 
WOAX,  Inc.  V.  F.C.C.,  No.  10027. 

The  decade-old  proceeding  involving  several  New  Jersey  share-time 
stations  is  carried  a  step  further  by  the  appeal  of  WOAX,  Inc.,  licensee 
of  Station  WTNJ,  Trenton,  N.  J. 

WTNJ  for  some  twenty  years  has  shared  time  on  1310  kc  with 
WCAM,  Camden,  and  WCAP,  Asbury  Park.  As  far  back  as  1939  ap¬ 
pellant  applied  for  full  time,  suggesting  that  WCAM  and  WCAP  be 
shifted  to  another  frequency.  The  latter  two  stations  also  applied  for 
WTNJ’s  time,  and  hearings  were  held  on  these  applications,  on  renewal 
applications  of  the  various  stations,  and  on  applications  of  and  show- 
cause  orders  issued  to  other  New  Jersey  and  Pennsylvania  stations. 
Eventually,  the  Commission  granted  WCAM  and  WCAP  full  time  oper¬ 
ation  at  reduced  power  and  changed  WTNJ  to  a  daytime-only  station 
on  1300  kc  at  half  the  power  formerly  employed. 

Appellant  contends  that  the  decision  is  arbitrary  and  capricious, 
unsupported  by  findings  of  fact  or  by  evidence  and  contrary  to  the 
evidence.  The  reduction  of  WTNJ’s  power  will,  it  is  claimed,  make  it 
impossible  for  WTNJ  from  its  present  location  to  provide  the  service  to 
the  industrial  and  business  areas  of  Trenton  which  the  Standards  of  Good 
Engineering  Practice  require.  The  decision,  it  is  said,  is  arbitrary,  capri¬ 
cious  and  discriminatory  in  that  it  awards  full  time  to  WCAM  and  WCAP, 
both  with  poor  operating  records,  located  in  smaller  cities  than  Trenton, 
and  deprives  Trenton,  the  capital  of  New  Jersey,  of  an  excellent  technical 
service  which  it  had  enjoyed  for  25  years.  Appellant  asked  for  a  stay 
order,  but  this  was  denied  on  December  13. 

Elmer  W.  Pratt  represents  appellant. 

KFAB  Broadcasting  Co.  v.  F.C.C.,  No.  10047. 

Important  procedural  questions  as  to  television  are  involved  in  this 
case  and  it  is  to  be  hoped  that  a  decision  may  be  rendered  before  the  lift¬ 
ing  of  the  “freeze”  on  television  applications.^ 

On  May  13,  1948,  the  Commission  granted  without  hearing  the  appli¬ 
cation  of  May  Broadcasting  Company  for  a  construction  permit  for  a 
television  station  at  Omaha.  Two  channels  were  then  available  in 
Omaha,  and  KFAB's  application  for  one  of  them  had  been  filed  some 
two  months  prior  to  May’s  application.  On  May  18,  1948  a  third  appli¬ 
cation  w'as  filed,  thus  necessitating  a  comparative  hearing  on  KFAB’s 
application.  KFAB  filed  a  petition  for  reconsideration  of  the  grant  to 
May  Broadcasting  Company,  contending  that  it  had  been  deprived  of 
due  process  contrary  to  the  spirit  of  the  Ashbacker  case.  It  was  also 
urged  that  the  Commission  should  withhold  action  on  all  pending  tele- 

*  For  other  pending  cases  inv'olving  procedure  in  television  cases,  see  9  F.C. 
Bar  J.  no,  111  (Sept.,  1948). 
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vision  applications  for  the  same  city  until  it  could  act  upon  all  such 
applications  simultaneously  .  The  Commission  denied  these  contentions.* 

In  its  notice  of  appeal,  KFAB  points  out  that  May  Broadcasting  Com¬ 
pany  is  an  Iowa  corporation  engaged  in  the  operation  of  a  standard 
broadcasting  station  at  Shenandoah,  Iowa,  whereas  KFAB  is  licensee 
of  an  Omaha  AM  station.  KFAB  contends  that  the  Commission  knew 
and  was  charged  with  knowledge  that  applications  for  television  stations 
in  excess  of  the  number  of  channels  available  would  be  filed  for  Omaha 
as  well  as  for  most  other  metropolitan  areas,  and  therefore  that  the 
Commission  was  under  a  duty  to  consider  the  KFAB  and  May  applica¬ 
tions  jointly,  particularly  since  KFAB’s  application  was  superior  on  the 
ground  of  local  ownership  *  and  otherwise.  Appellant  contends  that  if 
this  had  been  done,  the  Commission  would  have  granted  KFAB’s  appli¬ 
cation  and  either  granted  or  set  for  hearing  the  application  of  May 
Broadcasting  Company;  or  that  if  the  petition  for  reconsideration  had 
been  granted  and  the  two  applications  set  down  for  hearing  along  with 
the  later-filed  application,  the  hearing  would  have  been  upon  relatively 
simple  issues  because  of  the  non-residence  of  May,  whereas  the  hearing 
between  KFAB  and  the  other  applicant,  also  a  licensee  of  an  Omaha  AM 
station,  will  involve  difficult  and  complex  problems  of  proof  and  evalua¬ 
tion.  Appellant  contends  that  the  Commission  erred  in  regarding  its 
grant  to  May  as  an  effective  and  outstanding  grant  on  May  18,  when 
the  third  application  was  filed,  and  that  the  grant  was,  in  effect,  suspended 
by  the  filing  of  appellant’s  petition  for  reconsideration  within  the  20-day 
period.  It  is  also  contended  that  §  3.606  of  the  Rules  and  Regulations 
is  invalid  insofar  as  it  allocates  only  three  television  channels  to  Omaha, 
while  allocating  four  each  to  a  number  of  much  smaller  metropolitan 
areas.  This  latter  point  is  not  pursued  in  the  brief. 

Appellant  is  represented  by  Segal,  Smith  and  Hennessey,  and  Harry 
P.  Warner.  May  Broadcasting  Company,  intervenor,  is  represented  by 
Haley,  McKenna  and  Wilkinson. 

Mansfield  Journal  Co.  v.  F.C.C.;  Lorain  Journal  Co.  v.  F.C.C.,  Nos. 
10049-10051. 

The  Commission’s  decision  in  these  cases  (involving  AM  and  FM 
applications  by  the  Mansfield  Company  and  an  AM  application  by  the 

*May  Broadcasting  Co.,  4  R.R.  947  (Oct.  21,  1948).  The  decision  also  denied 
similar  petitions  filed  by  applicants  in  Tulsa,  Oklahoma,  and  Salt  Lake  City  under 
similar  circumstances,  but  no  appeals  have  been  taken  in  these  cases. 

‘Bernard  B.  Smith,  in  his  article  in  Harper’s  noted  in  the  September  issue 
of  this  Journal  (9  F.C.  Bar  J.  90,  91),  assumed  that  the  Commission’s  preference  for 
local  ownership  carried  over  into  television.  In  a  letter  to  Harper’s  (November. 
1948.  p.  17)  an  anonymous  broadcaster  doubts  that  the  Commission  has  favored 
local  interests  in  television ;  “in  fact,”  he  says,  “most  of  the  evidence  indicates  quite 
the  opposite;  the  Commission  has  been  favoring  those  with  such  vast  financial 
resources  that  they  can  meet  almost  any  financial  contingency.” 
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Lorain  Company)  was  noted  in  the  September  issue  of  this  Journal.^ 
Appellants  attack  the  procedure  followed  in  the  case  *  and  contend 
that  the  Commission  exceeded  its  jurisdiction  and  violated  appellants’ 
rights  and  freedom  of  speech  and  freedom  of  the  press  by  its  decision  on 
the  merits,  in  which  the  Commission  held  the  applicants  disqualified 
to  become  broadcast  licensees  because  of  practices  which  the  Commission 
found  the  companies  had  engaged  in  in  connection  with  their  newspaper 
businesses. 

Appellants  are  represented  by  George  0.  Sutton,  William  Thomson 
and  John  H.  Midlen. 

Sky  Way  Broadcasting  Corp.  v.  F.C.C.,  No.  10052. 

The  Commission’s  decision  in  this  case  ®  preferred  a  Lima,  Ohio, 
applicant  over  appellant,  applicant  for  a  new  station  in  Columbus,  Ohio, 
on  the  basis  of  equitable  distribution  of  broadcast  facilities.  Appellant 
contends  that  the  Commission  misapplied  §  307(b)  in  a  number  of  par¬ 
ticulars.  Procedural  points  are  also  raised.  Appellant  is  represented 
by  Marcus  Cohn  of  Cohn  and  Marks. 

Action  in  Cases  Previously  Noted 

The  Supreme  Court  has  denied  certiorari  in  Federal  Broadcasting 
System,  Inc.  v.  American  Broadcasting  Co.,  Inc.  (9  F.C.  Bar  J.  104)  and 
in  Simmons  v.  F.C.C.  (9  F.C.  Bar  J.  105).  335  U.  S.  821,  846. 

*9  F.C.  Bar  J.  102.  See  also  p.  139,  supra. 

*  For  an  earlier  appeal  filed  by  Mansfield  Journal  Co.  in  this  case  see  9  F.C.  Bar  J. 
K  (June,  1948).  In  No.  10050  appellant  also  contends  that  the  Commission  erred 
in  holding  the  other  applicant  in  the  case  qualified  after  having  proposed  to  deny 
his  application,  thus  denying  appellant  of  an  opportunity  to  file  exceptions  to 
the  decision. 

*3  R.R.  1945.  The  Commission’s  original  decision  was  set  aside  on  appellant’s 
petition  for  rehearing  on  Sept.  16,  1948,  argument  had  on  October  15  and  the  final 
decision  released  October  21. 
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LEGISLATION 

Regulation  of  Rates  for  Political  Broadcasts. 

The  Louisiana  legislation  at  its  1948  session  enacted  a  law  (Act  No. 
339)  providing  that  it  should  be  unlawful  for  any  newspaper,  journal, 
periodical  or  other  publication,  radio  station,  chain  or  network  of  radio 
stations  operating  in  Louisiana  “to  assess,  on  political  announcements 
and  advertisements,  any  amount  or  charge  in  excess  of  those  rates  as¬ 
sessed  and  charged  on  regular  commercial  advertising.”  The  Louisiana 
Association  of  Broadcasters  plans  to  test  the  constitutionality  of  the  law.' 

Louisiana  is  apparently  the  third  state  to  pass  a  law  of  this  sort 
applicable  to  radio.  Similar  statutes  may  be  found  in  Mississippi  *  and 
New  Hampshire.®  A  few  other  states  have  comparable  laws  applying 
only  to  newspapers  and  periodicals.* 

The  validity  of  the  New  Hampshire  law  was  upheld  by  the  Supreme 
Court  of  that  state  in  1946.®  The  law  was  challenged  by  a  newspaper 
publisher  and  the  court  had  no  occasion  to  consider  any  questions  peculiar 
to  broadcasting.  The  court  held  that  the  “usual  commercial  rate”  was  a 
reasonable  standard ;  that  the  law  was  not  unreasonable  because  it  did 
not  cover  every  conceivable  form  of  advertising;  that  the  right  of  freedom 
of  contract  w^as  not  invaded  or  the  freedom  of  the  press  abridged;  and 
that  the  standard  of  guilt  was  adequately  defined.  The  court  conceded 
that  a  newspaper  (like  a  radio  station)  is  not  a  public  utility,  that  its 
rates  could  not  be  regulated  generally,  and  that  it  could  not  be  compelled 
to  accept  political  advertising,  but  said  that  it  was  not  immune  from 
regulation.  Two  judges  dissented.  They  pointed  out,  among  other  things, 
that  there  was  a  greater  likelihood  of  libel  in  political  advertising  than 
in  ordinary  commercial  advertising,  so  that  a  publisher  might  be  justified 
in  charging  a  higher  rate.  Appeal  was  taken  to  the  United  States 
Supreme  Court.  It  was  argued  that  the  law  was  unconstitutional  because 
there  was  no  relationship  between  rates  for  political  advertisements  and 

'Broadcasting,  October  18,  1948,  p.  28. 

•Miss.  Code.  Ann.  1942,  §3176  (“usual  and  ordinary  rates”).  This  provision 
was  first  enacted  in  1935,  Miss.  Laws  1935,  c.  19,  §  12c.  It  is  interesting  to  note  that 
the  meeting  of  the  Louisiana  Association  of  Broadcasters  at  which  disapproval  of  the 
Louisiana  act  was  expressed,  was  held  in  Biloxi,  Miss.,  with  members  of  the  Missis¬ 
sippi  Broadcasters  Association  meeting  at  the  same  time.  Broadcasting,  loc.  cit. 
supra. 

*  Laws  of  1945,  c.  185,  §  2,  amending  R.L.,  c.  42,  §  9.  This  section  had  previously 
applied  only  to  candidates  and  did  not  refer  to  radio  broadcasting. 

*E.g.,  Minn.  Stats.  §211.03  (“repmlar  advertising  rates”);  N.  Dak.  Code  1943, 
46-0505  (“legal  rates  for  the  publication  of  legal  notices”) ;  Texas  Penal  Code,  Art. 
211  (“regular  advertising  rates”);  Utah  Code  Ann.  1943.  §25-13-27  (“the  regular 
rate”). 

“Chronicle  &  Gazette  Publishing  Co.  v.  Attorney  General,  94  N.  H.  148, 
48  A.  (2d)  478,  168  A.L.R.  879  (1946),  app.  dism.  329  U.  S.  690  (1947).  The  decision 
is  noted  favorably  in  25  Chi-Kent  L.  Rev.  255  (1947). 
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the  objective  of  fair  and  equal  elections.  To  tie  political  advertising  rates 
to  commercial  rates  was  said  to  be  arbitrary,  not  only  because  of  the 
question  of  libel  but  also  because  political  advertisers  are  more  likely 
to  default.  Freedom  of  the  press  and  discrimination  against  newspapers 
and  radio  were  also  argued.  The  Supreme  Court  dismissed  the  appeal 
for  want  of  a  substantial  federal  question;  three  justices  were  of  the 
opinion  that  probable  jurisdiction  should  have  been  noted.  An  examina¬ 
tion  of  the  briefs  indicates  that  the  basis  for  the  dismissal  was  the 
failure  of  the  appellant  properly  to  raise  the  constitutional  questions  in 
the  courts  below,  so  that  inquiry  into  the  matter  by  the  Supreme  Court 
in  another  case  is  not  foreclosed. 

As  far  as  radio  is  concerned,  it  might  be  argued  that  laws  of  this 
sort  are  void  as  an  interference  with  interstate  commerce  *  or  as  an 
invasion  by  the  state  of  matters  over  which  Congress  has  asserted  ex¬ 
clusive  jurisdiction.’  This  latter  argument  is  weakened  by  the  fact  that 
Congress  has  not  seen  fit  to  undertake  or  provide  for  any  specific  regu¬ 
lation  of  rates  for  political  broadcasts.  The  Radio  Act  of  1927  contained 
a  provision  for  revocation  of  license  of  a  broadcast  station  if  the  I.C.C. 
or  other  federal  agency  certified  that  the  station  had  made  any  unjust  or 
unreasonable  charges.®  This  section,  however,  was  not  enforced,®  and 
it  was  dropped  in  the  enactment  of  the  Communications  Act  of  1934. 
A  predecessor  of  the  1934  Act,  H.R.  7716  (72d  Cong.)  included  an  amend¬ 
ment  to  the  political-broadcast  section  of  the  Radio  Act  which  among 
other  things  would  have  provided  that 

“The  rates  charged  for  the  use  of  any  station  for  any  of  the  purposes  set  forth 

in  this  section  shall  not  exceed  the  regular  rates  charged  for  the  use  of  said 

stations  to  advertisers  furnishing  regular  programs.  .  . 

This  bill  was  passed  by  both  houses  but  pocket-vetoed  by  President 
Hoover.  The  same  provision  was  incorporated  in  a  later  bill,  and  again 
passed  the  Senate,  but  w^as  deleted  by  the  Conference  Committee  which 
agreed  on  the  final  draft  of  the  Communications  Act.“ 

*  It  is  settled  that  broadcasting  is  interstate  commerce.  Federal  Radio  Commis¬ 
sion  V.  Nelson  Bros.  Bond  &  Mtg.  Co.,  289  U.  S.  266  (1933);  N.B.C.  v.  Board  of 
Public  Utility  Commissioners  of  New  Jersey,  25  F.  Supp.  761  (D.N.J.  1938). 

■'See  Hines  v.  Davidowitz,  312  U.  S.  52  (1941);  Alabama  State  Federation  of 
Labor  v.  McAdorv,  325  U.  S.  450  (1945). 

*  Radio  Act  of  1927,  §  14. 

•See  Sta-Shine  Products  Co.  v.  Station  WGBB,  188  I.C.C.  271  (1932);  Warner, 
Radio  and  Television  Law  §  32e  (1948). 

“H.R.  7716,  72d  Cong.,  2d  Se.ss.,  §  14  (1933).  Practical  difficulties  in  deter¬ 
mining  the  “regular  rates”  were  envisioned  by  a  witness  at  the  hearings  on  H.R.  7716. 
See  Warner,  loc.  cit.  supra,  n.  9. 

”S.  2910,  72d  Cong.,  2d  Se,ss.  (1934). 

The  White  bill,  S.  1333  (80th  Cong.)  contained  no  comparable  provisions. 
However,  members  of  Congress  have  criticized  the  policy  of  some  stations  to  add 
a  50%  surcharge  for  political  time.  Broadcasting,  Jan.  26,  1948,  p.  4. 

A  Scripps-Howard  post-election  report  (Washington  Daily  News,  Nov.  6,  1948. 
p.  2)  states  that  “Another  plan  calls  for  assuring  two  major  parties  minimum  radio 
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The  Commission’s  Rules  provide  that  rates  for  political  broadcasts 
shall  be  uniform  as  between  candidates  for  the  same  office  and  forbid 
“discrimination  in  charges” ;  but  this  apparently  refers  only  to  discrimi¬ 
nation  between  candidates,  and  not  between  candidates  on  the  one  hand 
and  commercial  advertisers  on  the  other.  It  is  clear,  however,  that  the 
Commission  will  look  with  a  jaundiced  eye  on  attempts  to  discourage 
political  broadcasts  by  charging  higher  rates.  In  its  proposed  decision  on 
the  application  of  Laurence  W.  Harry,  the  Commission  found  that 
“although  applicant  has  not  definitely  decided  to  do  so,  he  may  charge 
more  than  the  regular  commercial  rates  for  such  broadcasts.”  On  the 
basis  of  this  finding,  the  Commission  came  to  the  rather  startling  conclu¬ 
sion  that  Mr.  Harry’s  “failure  to  understand  the  responsibility  of  a 
broadcast  licensee  to  use  the  facility  as  a  medium  for  community  service 
and  education”  was  apparent  in  “his  desire  to  discourage  the  use  of  the 
proposed  station  for  political  broadcasts  through  possible  use  of  the 
device  of  increased  rates  for  such  broadcasts.”^®  In  its  final  decision, 
however,  the  Commission  qualified  its  finding  of  fact  by  adding  the 
words  “in  the  event  the  time  demanded  adversely  affected  the  station’s 
income  by  requiring  the  removal  of  an  existing  commercial  program,”  and 
in  its  conclusions  stated  that  it  was  “satisfied  that  Mr.  Harry  will  not 
follow  the  practice  of  discouraging  political  broadcasts  through  the 
charging  of  rates  higher  than  his  standard  commercial  rates’’.^* 

In  view  of  the  Commission’s  holding  in  the  Port  Huron  case that 
a  broadcaster  may  not  censor  a  political  broadcast  even  for  libelous 
material,  any  flat  rule  against  charging  a  higher  rate  for  such  broadcasts 
would  scarcely  be  justified.  Only  a  clear  showing  that  the  difference  in 
rates  was  intended  to  discourage  political  broadcasts  would  authorize  the 
Commission  to  base  any  punitive  action  thereon. 

Radio  Telephones  in  Motor  Vehicles 

A  bill  to  prohibit  the  use  of  telephones  in  automobiles  in  motion  has 
been  drafted  by  Elmer  S.  Watson,  Commissioner  of  the  Connecticut  De¬ 
time  free.  Democrats,  short  of  funds  all  through  the  campaign,  were  handicapped. 
President  was  cut  off  in  middle  of  sentence  whenever  he  ran  over  his  S600-a-minute 
paid  time.  Radio  executives  probably  regret  it  now,  but  Democrats  want  guarantees 
for  future.”  Any  such  proposal  would  probably  be  attacked  as  taking  property 
without  compensation. 

“5  3.190(c). 

“  Proposed  Decision,  In  re  Applications  of  Laurence  W.  Harry  t/a  Fostoria 
Broadcasting  Co.,  et  al.,  Jan.  10,  1948. 

“3  R.R.  2014a  (1948). 

“4  R.R.  1  (1948),  9  F.C.  Bar  J.  53  (1948). 

See  Vickery,  Newspaper  and  Radio  Defamation  of  Public  Officers  and  Candidates 
for  Office  in  Texas,  27  Texas  L.  Rev.  53,  64-5  (1948) :  “It  seems  that  the  radio  broad¬ 
caster  could  protect  himself  from  possible  losses  from  defamatory  broadcasts  by 
adjusting  his  advertising  rates  accoidingly  .  .  .” 


Journal  of  the  Federal  Communications  Bar  Association  163 


partment  of  Motor  Vehicles,  for  introduction  in  the  Connecticut  legisla¬ 
ture.  The  bill  would  provide  that 

“No  operator  of  a  motor  vehicle  equipped  for  radio  telephone  service 
shall  receive  or  transmit  messages  over  such  radio  telephone  while  such 
vehicle  is  in  motion.  When  an  operator  is  receiving  or  transmitting  a 
message  he  shall  stop  the  motor  vehicle  as  near  to  the  curb  as  possible 
or  off  the  travelled  portion  of  the  highway,  and  in  such  a  position  as  not 
to  interfere  with  the  orderly  movement  of  traflSc.  Nothing  in  this  act 
shall  affect  a  police  officer,  fire  official  or  ambulance  driver  while  on  duty. 
kny  person  who  violates  any  provision  of  this  act  shall  be  fined  not 
more  than  one  hundred  dollars.” 

Television  Receivers  in  Motor  Vehicles  or  Trains 

House  Bill  No.  22,  introduced  in  advance  of  the  January,  1949,  ses¬ 
sion  of  the  Connecticut  legislature,  would  provide  that 

“No  television  screen  or  receiver  shall  be  placed  in  any  passenger  automobile, 
motor  truck  or  coach  or  in  any  public  conveyance  using  the  state  highways 
or  in  any  railroad  train  where  the  screen  is  visible  to  the  operator  of  such 
vehicle  or  train.” 

A  fine  of  $100  to  $1000  would  be  imposed  for  violations.  A  similar  bill 
has  been  introduced  in  the  New  York  legislature.  It  would  prohibit 
installation  or  operation  of  a  television  set  in  any  car  or  truck,  but  would 
permit  the  Commissioner  of  Motor  Vehicles  to  make  exceptions  in  the 
public  interest  for  sets  in  police,  fire,  army,  navy  and  television  com¬ 
pany  vehicles. 
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NOTES 

Foreign  Language  Broadcasts 

A  recent  NAB  survey  indicates  that  at  least  220  standard  and  FM 
stations  in  the  United  States  broadcast  foreign  language  programs,  “or 
have  talent  and  audience  for  such  programs”.  The  languages  listed  in¬ 
clude  more  than  25  European  tongues  or  dialects,  as  well  as  such  lan¬ 
guages  as  Chinese,  Japanese,  Korean,  “Filipino”,  Polynesian,  Arabic, 
Armenian  and  Navajo.^ 

Foreign  language  programs  have  raised  difficult  questions  of  regula¬ 
tion  ever  since  the  creation  of  the  Federal  Radio  Commission.  In 
theory,  at  least,  that  Commission  approved  the  devotion  of  some  broad¬ 
cast  time  to  programs  directed  to  the  foreign-born;  thus  in  1931  the 
Radio  Commission  “cited  with  approval  the  broadcast  of  foreign  language 
programs  where  they  were  designed  to  educate  and  instruct  the  foreign 
populace  among  its  listening  public  in  the  principles  and  ideals  of  our 
Government  and  American  institutions.”  *  The  Federal  Communications 
Commission  apparently  takes  the  same  position.®  Too  much  emphasis 
on  foreign  language  programs,  however,  is  not  desirable.  Thus  in  a  1938 
case  an  application  for  a  construction  permit  for  a  new  station  in  Pitts¬ 
burgh  was  denied  because  applicant  had  “failed  to  establish  a  need  for 
the  service  proposed  to  be  rendered”.  The  applicant  apparently  intended 
to  concentrate  on  foreign  language  broadcasts  for  persons  who  did  not 
speak  English.  The  Commission  held  that  the  record  did  not  show  the 
existence  of  a  large  foreign  population  in  Pittsburgh  unable  to  speak 
English,  and  that  even  if  there  were  such  proof,  it  would  not  be  in  the 
public  interest  for  a  broadcaster  to  direct  his  programming  to  such  a 
restricted  part  of  the  public.* 

»  16  N.A.B.  Reports  788  (Nov.  1,  1948). 

*The  quotation  is  from  United  States  Broadcasting  Corp.,  2  F.C.C.  208,  223 
(1935)  and  the  reference  is  to  the  application  of  the  Johnson  Kennedy  Radio  (Com¬ 
pany,  the  Radio  Commission’s  action  on  which  was  affirmed  in  Federal  Radio  Com¬ 
mission  V.  Nelson  Bros.  Bond  &  Mortgage  Co.,  289  U.  S.  266  (1933). 

*See,  for  example,  Desert  Broadcasting  Co.,  Inc.,  4  R.R.  849  (Proposed  Deci¬ 
sion,  October  4,  1948) ;  Minion  Broadcasting  Co,,  4  R.R.  764  (Proposed  Decision, 
August  25,  1948) ;  Inter-City  Broadcasting  Co.,  4  R.R.  916  (Proposed  Decision, 
October  28,  1948);  WOAX,  Inc.,  4  R.R.  344  (1948). 

“The  Commission  is  of  the  opinion  that  because  of  the  fact  that  the  population 
of  Brooklyn  contains  such  a  large  number  of  persons  of  foreign  extraction, 
many  of  whom  apparently  do  not  understand  the  English  lan^age,  that  a 
definite  need  does  exist  for  programs  in  foreign  languages.”  Voice  of  Brook¬ 
lyn,  Inc.,  8  F.C.C.  230,  248  (1940). 

‘Voice  of  Detroit,  Inc.,  et  al.,  6  F.C.C.  363,  372-3  (1938).  See  also  Chicago 
Broadcasting  Assn.,  3  F.C.C.  277  (1936). 

For  other  criticisms  of  “single-shotting”  or  of  over-emphasizing  the  interests 
of  a  particular  class,  see  Chicago  Federation  of  Labor,  Fed.  Radio  Comm.,  May  20, 
1929,  aff’d  41  F.  (2d)  422  (App.  D.  C.  1930) ;  Great  Lakes  Broadcasting  Co.,  Fed. 
Radio  Comm.,  December  17,  1928,  rev’d  on  other  grounds,  37  F.  (2d)  993  (App. 
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Experience  has  shown,  also,  that  the  content  of  foreign  language  pro¬ 
grams  often  does  not  measure  up  to  the  Commission’s  ideas  of  the  public 
interest.  The  Commission  on  a  number  of  occasions  has  commented  on 
over-commercialization  or  bad  taste  in  particular  programs.® 

Another  diflBculty  arises  out  of  the  practice  of  some  broadcast 
stations  to  farm  out  foreign  language  programs  to  time-brokers.  These 
individuals  ordinarily  take  over  complete  control  of  the  time  sold  and 
since  the  station  managers  usually  do  not  understand  the  foreign  language 
involved,  the  practical  effect — at  least  in  the  Commission’s  view — is  an 
unlawful  abdication  of  the  licensee’s  responsibility  for  the  operation  of 
the  station  and  for  the  material  broadcast.®  The  Commission  condemned 
this  practice  on  two  occasions  in  the  Brooklyn  cases.^ 

Still  another  problem  is  illustrated  by  a  recent  proposed  decision  in 
which  a  licensee  of  a  standard  broadcast  station  was  denied  a  construc¬ 
tion  permit  for  an  FM  station  because,  among  other  things,  a  person  to 
whom  time  had  been  sold  for  a  Portuguese-language  program  had  appar¬ 
ently  failed  to  make  proper  log  entries  and  had  included  an  excessive 
number  of  commercial  announcements;  while  the  licensee  had  suspected 
this  he  had  not  monitored  the  program.® 

The  broadcasting  of  foreign  language  programs  was  discouraged 
by  the  Commission  during  World  War  II.® 

D.  C.  1930) ;  Marquette  University,  Fed.  Radio  Coram.,  June  9,  1930,  aff’d  47  F. 
(2d)  406  (App.  D.  C.  1931) ;  Food  Terminal  Broadcasting  Co.,  6  F.C.C.  271  (1938). 
See  also  the  discussion  of  the  Wagner-Hatfield  Amendment  in  Warner,  Radio  and 
Television  Law,  $  32f  ( 1948) . 

'E.g.,  Hammond-C^alumet  Broadcasting  Co.,  2  F.C.C.  321  (1936)  (advertising  of 
questionable  herb  tonic  on  Polish  program) ;  see  Voice  of  Brooklyn,  Inc.,  et  al., 
8  F.C.C.  230,  249  (1940)  (“.  .  .  as  the  individuals  who  procure,  broadcast,  and  trans¬ 
late  these  pro^ams  have  a  definite  financial  interest  therein,  and  conduct  them 
largely  on  their  own  responsibility,  it  is  conceivable  that  such  persons  might  be 
tempted  to  broadcast  advertising  matter  which,  although  lucrative,  may  not  be  of 
high  quality  and  which  might  possibly  be  detrimental  to  the  welfare  of  the  listening 
public.  There  is  no  evidence  of  record,  however,  that  such  results  have  followed 
or  that  complaints  have  been  received.  .  .  .”)  See  also  Inter-City  Broadcasting 
Co.,  supra  n.  3  (as  many  as  45  commercial  spot  announcements  in  a  59-minute 
period);  WBNX  Broadcasting  Co.,  Inc.,  4  R.R.  207,  239  (1948)  (AM  licensee  had 
“broadcast  programs  which  are  admittedly  over-commercialized  and  of  little  or  no 
intrinsic  value;  this  is  true  in  large  measure  of  the  foreign  language  programs  upon 
which  the  applicant  relied  heavily  in  its  presentation.”)  And  see  in  particular  the 
Proposed  Decision  in  Foulkrod  Radio  Engineering  Co.,  4  R.R.  1061  (Dec.  15,  1948). 

*See  Georgia  School  of  Technology,  10  F.C.C.  110  (1943);  WOAX,  Inc.,  4  R.R. 
344  (1948). 

’United  States  Broadcasting  Corp.  et  al.,  2  F.C.C.  208  (1935);  Brooklsm  Broad¬ 
casting  Corp.,  4  F.C.C.  521  (1937);  see  Voice  of  Brooklyn,  Inc.,  8  F.C.C.  230  (1940). 
And  see  Foulkrod  Radio  Engineering  Co.,  supra  n.  5. 

*  Inter-City  Broadcasting  Corp.,  supra  n.  3.  Compare  Foulkrod  Radio  Engineer¬ 
ing  Co.,  supra  n.  5. 

'Warner,  Radio  and  Television  Law  §  34f.5,  citing  Final  Report  of  the  Select 
Committee  to  Investigate  the  F.C.C.,  78th  Cong.,  2d  Sess.,  at  9  (1945). 
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Political  Broadcasts— Argentina 

American  broadcasters,  faced  with  difficult  problems  in  connection 
with  political  broadcasts,^  can  probably  find  some  comfort  in  considering 
a  recent  decree  of  the  Administrator  General  of  Posts  and  Telecom¬ 
munications  of  Argentina.*  Not  only  are  Argentine  broadcasters  required 
to  afford  equal  time  to  all  political  parties  if  they  permit  any  political 
broadcasts  to  be  made,  but  it  is  also  provided  that  such  broadcasts  must 
maintain  a  high  ethical  and  cultural  level,  must  respect  the  principles 
of  the  Argentine  Constitution  and  the  democratic  form  of  government, 
and  must  avoid  the  expression  of  concepts  which  directly  or  indirectly 
compromise  the  social  or  spiritual  unity  of  the  nation,  insinuate  distinc¬ 
tions  of  race  or  religion  or  include  concepts  or  expressions  which  are 
defamatory,  injurious  or  “merely  equivocal”  with  respect  to  friendly 
countries,  susceptible  of  interfering  with  international  relations.  The 
speaker  must  be  expressly  authorized  by  the  party  on  whose  behalf  he 
appears;  he  must  follow  the  prepared  text  at  the  risk  of  being  cut  off 
the  air. 

“Give-Away"  Programs— Argentina 

Like  the  F.C.C.,  the  Argentine  radio  authorities  have  had  to  wrestle 
with  the  problem  of  “give-away”  programs,  but  they  seem  to  have  re¬ 
solved  it  in  a  more  summary  fashion  than  is  possible  here.  A  decree  of 
the  Administrator  General  of  Posts  and  Telecommunications  prohibits  the 
giving  of  prizes  on  “question  and  answer”  programs,  as  they  are  termed 
there,  the  only  exceptions  being  the  award  of  postal  savings  books,  postal 
savings  stamps,  school  books  and  textbooks  approved  by  the  respective 
authorities  and  in  accordance  with  official  plans  of  study  actually  in  force, 
or  research  equipment  regularly  used  in  official  educational  estab¬ 
lishments.* 

^See  Peterson,  Political  Broadcasts.  9  F.C.  Bar  J.  20  (1948). 

*  Revista  de  Correos  y  Telecomunicaciones,  Feb.  1948,  p.  344. 

*  Revista  de  Correos  y  Telecomunicaciones,  June  1948,  p.  683. 
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